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TRANSCRIPT OF WITNESS TESTIMONY

STATEWIDE GRAND JURY

WITNESS: Barry Warner

QUESTIONER: Attorney General Prosecutors

DATE: June 4, 2003

RE: The Station Nightclub Fire

SIDE A OF TAPE #70 (475-623)

Q. Good morning. Would you tell the members of the Statewide Grand

Jury what your name is please sir?

>

My name is Barry Warner W-A-R-N-E-R.

Would you raise your right hand please?

FOREPERSON - Do you solemnly swear that the testimony you are

about to give, before this Grand Jury, touching on any crime or

misdemeanor you may be inquired about, shall be the truth, the whole

truth and nothing but the truth, so help you God?

A. Yes

Q. You may be seated. We're here on June 4™ with the Statewide Grand
Jury, a quorum of the Statewide Grand Jury and assistant Attorneys
General White, Ferland and Daly and our witness Mr. Warner, who's
just been sworn. Mr. Warner, where do you live?

A. I live at

Q. And how long have you lived at ?
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A.

Q.

> 0 » 0 »
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Approximately 16 or 17 years.

And are you familiar with a nightclub, now burned and destroyed, called

The Station?
Yes | am.
And could you tell the members of the Jury where your home at
is in relation to where The Station was?
It's quite close. | don't know, is that a map over there?
It's a diagram of the club.
Well and my house is, um if you were looking from the road
From Cowesett Avenue?
Cowesett Avenue and you're looking at where the club used to be,
there are basically two houses that are immediately behind it. Mine
would be the right-hand house next to the band end of the building.
It's a brown house.
As you faced, what was The Station, on Cowesett Avenue, was
near where The Station was?
is on the left-hand side. If you are facing The Station,
runs on the left-hand side.
And did it separate what was the nightclub and Knight's Garage?
Yes it does.
And it ran perpendicular to Cowesett right?
Correct
And then did your driveway run parallel to Cowesett?

Yes my driveway runs parallel.
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Q.

And so your house,

where the nightclub was, right?

Yes, yeah . The band entered the building a little
further to the right.

And you see the diagram that you mentioned. Up there. Can you see
That? Alright On the right hand side of the diagram, there’s a place that’s
been marked on the diagram is the drummer alcove. Do you, remembering
the footprint of the nightclub, do you remember a Jutt Out like that?

Yes | do.

And can you show us or tell us in your words where your house would

have been? | assume

I'll show you.

to the top of the diagram.

The house, ah, probably is this way over here; sets up high like here.

Um, this is the back of the building, there’s my fence, here’s my road, the
road comes here, my road runs here, that's my garage, my garage is
here, my house is here so I'm this way say up in this area.

Ok and is there any build, was there any building between The Station and
your house?

Trees and maybe a fence, cause at some part the fence actually stops
and, ah, so part of the fence is behind The Station, part of the fence stops
and then it's just trees between my house and the building,

Ok

The Station and my house.
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SIDE B OF TAPE #70 (623-773)

Q.

o » 0 » 0O

Now The Station was, um, pretty much on the same grade and level as
Cowesett Avenue, correct?

Correct.

You just said in describing where your house was, it was up high, did

was house higher, up on a higher grade than where The Station was?

Most definitely.

Approximately how many feet up

Higher than, say like the foundation of The Station and the foundation of

my house?

Yeah

Um, I've never been asked that question before. Let me think just for a sec-
ond.

Roughly

I would guess ah 30 feet no problem,

Ok

25, 40 feet.

And is the grade gradual or was there like a bank behind the, ah, behind The
Station?

Well, it's easier for me, start from my house, my house is here, my lawn
goes, chu, down like 7 feet and then my driveway in front of my house, which
is mostly driveway extends out several feet and then there’s another drop-off

of several more feet or more down to The Station level, so it's a step.
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Now when you first, ah, moved to , um, was the
house built by you or for you?

| built the house myself. |

Ok, was the building that housed The Station there

Yes

when you built your house?

What was it doing business as when you built your house?

It was a restaurant.

Do you remember the name of the restaurant?

| believe it was. Well there was 2 or 3 restaurants during the restaurant
period when | first moved or built my house there. There was Papa

Brillo’s, then | believe it went to Glen’s Pub and may have been another res-
taurant sometime in there, but we're going back a few years.

Ok, and, ah, the place already existed as a

A restaurant.

restaurant when you built your house, correct?

Correct

When it was a restaurant either as Papa Brillo’s or the other two that you
named, were there any problems that you experienced as a neighbor once
your house was built?

No there was none whatsoever.

Um, do you owned Papa Brillo’s or any of the other incarnations as a restau-
rant that the building had?

I don’t know who owned Papa Brillo’s no.
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Did there come a time, after you built your house, that the use of the
building changed from a restaurant to something else?

When it became a nightclub.

And approximately when was that if you remember?

It was approximately late 80’s early 90’s.

When that happened, um, were you, as a neighbor, put on notice by either
the prospective owner or the town that the use would change?

Yes | was.

And what were you told that the restaurant would become?

A notice came to the people in the neighborhood, me being one of them,
that the notice clearly stated and | clearly remember it saying “It would be
a Sports Pub”. At that time there were a lot of sport pubs that were
popular meaning a pub with TV's and so on where you watch Larry Bird shoot
jump shots and so again back in the late 80’s early 90’s so it was gonna
be a sports pub.

Ok, and um, did, ah, did it in fact become a sports pub?

Absolutely not.

What did it become if not a sports pub?

A very loud rock nightclub with loud music.

What was the name of the first business that ran as a nightclub if you
Remember?

Ah, there’s been a number of them, | believe it was called Cracker Jack’s.



=Y

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

WARNER TAPE 70 A of 114 Side A (475-623) Side B (623-773) TAPE 71 Side
A (773-895) Side B (895-1018) TAPE 72 Side A (1018-1133) Side B (1133-1240)
SWGJ 2003-07 SW 1691 Heard June 4, 2003
Q. Now how soon after Cracker Jack’s came into existence did you realize or
conclude that it wasn’t a sports bar as you thought and was instead a night-
club? Was it a gradual realization?
A. No, no, no. It wasn’t probably a week or two that the place changed
hands and then | heard terribly loud music coming from the place.
Q. Did you meet the owner of Cracker Jack’s when the place first came
into existance?
A. | don’t recall meeting him. | probably called the police because |
complained about the loud noise because they used leave the door
opened quite frequently. This is very very initialed stages of the loud rock
music and the next song, they, we were told at some point to shut
the door, keep the door shut. That was the first issue. And | complained
to the police. | did have a short meeting with the owner or one of the
owners, | believe it was partners, but | don’t know. It was not a meeting, it
was ah, we met next to the building and he was up to no good down there
and they were, ah, dumping on the property.
What was the name of the owner do you remember?
Can | guess? I'm pretty sure | know. | think, I'm pretty sure there were
two owners, | remember the names being Ustick (phonic) and Usee (phonic)
something like that might have been their last names. But we’re going back a
long ways.
Q. OK so you complained to the police and then there was at least one time

when you had a meeting at the site of the building outside with these

owners you say Usee (phonic)?
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A.

> 0 » O

Well we went down there to inspect the dumping that they were doing. It
was in the morning, probably like a Sunday morning. Nobody was around. |
was there. Another property owner, who abuts the property who was there
and we talked about, because we saw dump trucks coming over there dump-
ing and so the next thing you know the owner comes around the
corner.
Dumping fill or dumping trash or what?
Wood, trash, miscellaneous stuff, all kinds of things?
Between the club and your house?
If you look at the club on the right hand side where the band area is, um,
there’s a pocket over in there and they were dumping over in that pocket
and or to the right of that.
What was other neighbor’'s name that abutted that went with you to
Observe?

(phonic) was there.
Ok
He owns the property right, right abuts the (inaudible) but that at that time did
anyways.
So with Cracker Jacks you had two concerns. One was noise and one
was this dumping, correct?
Right, but the dumping was on this property, my neighbor’s property and
| told him about it and | thought it kinda. | didn’t want a dumper on there.
How long did Cracker Jacks stay in existence?

Two to three years about.
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Q. During that two to three years, can you estimate how many times you
called the police about the noise.
A. A guess estimate 40 to 60 times.
Q. And did you deal with the, a particular police officer? When you called
the police would it be as the event was occurring as the noise was
bothering you or to complain the next day that you hadn’t been able to
sleep the night before?
A. Most of all the complaints were when it was happening late at night.
Did you call any particular person or did you just call the station?
We'd call the station. We’d get the person who was, would pick up the
phone. | forgot the terminology but anyways. There’s a person who picks up

the phone and says hi, what's the complaint and | would complain and so on

and after a while they knew who | was.

Q. And what, if any, physical response did you observe in response to your
calls?

A. Um, Police Officers came, um, and seldom in a hurry but they got there.

Q. Would they come see you or they come to The Station that you complained

about, | mean the, the nightclub that you complained about?

A. They used to come see me. This is the very beginning of the complaint
process. So they used to come see me and we’d talk about it and they’d
say well we’ll go down and talk to them and, ah, that was about it and nothing

major was ever done.
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Q.

Over the course of the two or three years that the place was called
Cracker Jacks, um; did the noise problem ever lessen?

Very little. It was erratic but there was always a problem. It was really

bad the first month so | had to say something but it was always

moderately bad. They were one of the worst of the noisemakers.

Did either of the, to your knowledge, um, other than direct response to your
several calls, um, presumably when the police arrived, something was done
that night at that time to try eliviate or appease your concern, correct?

The police officer tried to go into the building and talk to the owner and,
um, ah, and try to ah, you know, get them to turn the music down. What
happened, ah, generally speaking was, they would turn it down for a little
while. The police officer leaves after 10 minutes and they inch it up and the
volume and the problem is there and it's aggravating.

Now during that ownership as Cracker Jacks, are you aware of any, um,
remedial measures that were taken more than what you just described,
turning it down temporarily while the police were there? Was there any
construction that happened or anything inside or any trips to see you

or anything that dealt with the situation?

Very little.

After Cracker Jacks existed, what was the next existence? What was

the place called after Cracker Jacks?

| believe it was called the there’s Cracker Jacks, the guy that took it over

and | believe it was called the Filling Station.

-10
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Q.
A.

Q.

o » 0 » O

club.

What did the Filling Station operate as?

Same thing. A loud hard rock nightclub playing venue.

And when, when the Filling Station first came into existence, did you have
anything to say publicly either at a town council forum or a town meeting fo-
rum or any other place to express yourself in the experiences you'd had with
Cracker Jacks?

| remember in the early 90’s writing a letter and contacting the authorities

in the town and they told me what to do. They said | had to write copies

and make sure those copies went to a certain person or persons and so |
wrote a letter and I, and um, | explained what was happening and | did a little
research myself and | found out that loud, prolong, prolonged loud noise is
against the law. Noise, not music, not a chainsaw, noise in general and

| read this legal definition from a book | had found and so | thought | had
some, something to stand on besides getting no response or very little re-
sponse. So | tried that approach and | properly wrote the letter, sent it out. It
was distributed | believe to all the members of the town council. | came to

a meeting. My father-in-law, | believe was at that meeting.

What's his name?

(phonic)

Where did he live?

He lives
So he's ?
He’'s the club, More at the middle kitchen end of the

-11
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Q.

> 0 » O

And he came to the meeting with you? This is, this is before, ah, the Filling
Station came into existence?

Ah, I don’'t know whether it was the Filling, during the Filling Station. I, |
believe, | believe, just a little while back, | believe it's the Filling Station
timetable.

Ok so you and your father-in-law go to a meeting. You think you’'ve got
something cause you've seen it in a book. What happens?

Um, well, they, if you, those meetings last a long time. They finally got to us
and um, um, you know, | talked, pled my case, said what | had to say. They
all had the letter and ah, | would hear stories like well, we're gonna have to
watch the place. We gonna check the license. If they don’t behave, you
know, we’ll, we’ll do something to their license and warnings were issued
maybe that was about it.

Did, ah, were there any problems with the nightclub, the Filling Station, when
it existed?

Similar, ah, | guess the best way to describe it is they were a hair better but
they loud, or they were still loud.

Did you ever meet the owner of the Filling Station?

| remember meeting him once.

Do you know his name?

Ah | think, like everybody called him Skip. | called him Skip. | remember
what he looked like and um.

Ok, when you met him did you talk about your concerns?

Yes

-12
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Q.
A.

> 0 » 0 »

About the noise?

Yes, | had met him. He was quite noisy one night. | went down there and
because | had called the police so many times and not really gotten any,
didn’t make any, ah, progress so | went to see him one night and | walked in.
| asked to see Skip and ah, Skip came out to see me and he brought me a
back room somewhere, which | thought maybe was the kitchen or something
and he had a little makeshift office in there and we sat down and we tried to
talk and ah.

Was there a band playing when you went to see Skip?

Yes | believe so.

Do you know whether or not that band was using special effects while you
there seeing Skip?

| wouldn’t know that.

OK, ah, what's the next thing that happened in the progression of your being
a neighbor of this club? You had a talk with Skip. Did anything change after
that?

No, Skip didn’t see things eye to eye to me at all.

Did you call the police during Skip’s ownership?

A number of times, yes.

As often as you had under the Cracker Jack?

Well | would say pretty close, maybe a little bit less, cause he was a hair
less quieter, but not much.

A hair less loud you mean?

Yeah a hair less loud. Sorry and ah, and we were getting used to it a little bit

-13
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Q.

> 0 » O

©

> 0 » O
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after a while. Nothing gets done and there’s only so much you can do.
Was there a point after the Filling Station and Skip that a new owner came
in?

Yes, there was a new owner and it was more or less a continuation,
same story basically.

Was it still called the Filling Station?

No | think they dropped the Filling Station, changed it to The Station
Now whose that that took over from Skip?

| believe | realized his name Julian Howard or something like

that there. I’'m not great on names.

Did you ever meet him?

Yes | did.

Did you have complaints about noise under his watch?

Same thing. He was about the same. He was little more professional, a
more of a businessman type person, a hair better but not much. He was
not much different than Skip.

Did you have occasion to call the police when this person owned it?

| believe we called a number of times, me and people in my family.

And now under both Skip and this person Julian Howard, did the police
come?

Yes

And was at least a temporary turn it down kinda deal?

Yeah, they got better and better at it all the time. It became the game.

Are you aware of anything that either Skip or, um, Mr. Howard did to, um,

-14
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physically change the club to address your problems?

Um, all I know is, um, that they were trying to do some things but | don’t know

specifically. I’'m not positive what they did.

Were there any other problems you had when Julian Howard owned the
place other than the noise?

No, that was all the problems, it was primarily noise.

After this last person we talked to about, who was the next owner?

The next owners to my knowledge was the Derderians.

Were you aware that the Derderians took over when they did that over?
I might have been vaguely aware but I'm not positive.

How did you become aware?

| was ah, sitting on my porch with my youngestson __and it was
How old is he now?

Ah, he’s nineteen or twenty. Nineteen, he just finished his first year at
Freshman going to be a sophomore.

How, um, what year was this and what time of year do you know?

Yes it was around Mayish. It was warm out and | was on my back
porch. It was on a weekend.

Do you remember what year it was?

Yeah it was around year 2000.

Ok, what happened? You were out there with _ and

| was out there with just enjoying the sunshine doing absolutely

nothing. It was kinda like mid to late afternoon and around the corner

-15
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come two people that I've never seen before. They walked up to my
porch, knocked on the door and says hi, and they introduced themselves
as, um, their names and.

Do you remember their names?

They're the Derderians, | think they were Mike and Jeff and um.

Had you ever met them before that visit?

Never met them before, never seen them before to my knowledge.

Were they alone on that visit?

The two of them, just them two.

Did you know they were coming?

No

Did, what did they say when they arrived?

They said the chief of police had sent them up through the neighborhood
to talk to the neighbors.

Do you know who the chief of police was then?

| believe it was Peter Brousseau at that time but there were, there’ve been
chiefs.

In the, ah, years that you’ve been experiencing what you've described as a
neighbor with the noise problems, ah, under Cracker Jack’s and the Filling
Station, had you dealt with the chief yourself before?

Ah, this particular chief?

Any chief?

I've dealt with chiefs before.

Have you ever dealt with Chief Brousseau?

-16
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A. A little bit. My dealings with Chief Brousseau, ah, | remember taking
some time out of work, going down there and talking to him and now he,
at that time may not have been the Chief, he may have been soon to be
the Chief, um, during that time period, and | went down there and | was talk-
ing about the noise and he was in the room and he talked to me and it was,
not much was accomplished and it was done in a very unorganized approach
to anything and | just remember him saying, well, it takes time, keep trying,
blah, blah, blah and so on.

Q. Back to this visit, um, two, two people who identified themselves as Jeffrey
and Michael Derderian come to your house. You and were
outside. It's May 2000. What do they say? The chief sent them and....

A. The chief sent us to go through the neighborhood to talk to the neighbors
and | was one of the neighbors so | wanted to cooperate with the Chief,
that’s for sure, and so | invited them on my porch and | was a little
apprehensive because these guys make a lot of noise. Previous club
owners have and these are more club owners gonna make noise, but
| was more than glad to let them in. | was polite. We sat down, the
four of us at my table and we had a conversation and. Do you want
me to continue?

Sure, tell us what the conversation was about.

Well the conversation was mostly about the Derderians were gonna be
good neighbors.

Who said that, them or you?

They did.

-17
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A
Q.
A

Ok

| didn’t say probably anything,

Ok

especially the first major part of the conversation and they wanted to be good
neighbors. They were a little excited about their new business venture. They
seemed like pro-active type people and they were selling me on the idea that
they were gonna do this, this, this and that.

Did they say what the this, this and that was?

Well they talked about doing some construction to the building, but it was
very general. They talked about (inaudible) | remember there was hole

in the back of the building and they were gonna correct that because they
felt that was leaking noise and they were gonna do something to the back

of the building to make the sound situation better and they were very, you
know, outspoken and selling me on the idea that they were gonna do
everything they could do. They were keep an owner on the premises all

the time. There were two owners | assumed and so that, they said

You mean one of them

One of the two brothers.

would be there all the time?

Right and so that they could, you know, wouldn’t just leave the club there to
make a lot of noise and go out of control.

Sois it, | take it if you didn’t say much when they first arrived and they

said we're gonna be good neighbors, here’s what we’re gonna do, it

appears that they were aware that you had had historical problems with
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Q.

noise. Right?

Right, yes, that was.

So they set forth all these things they were gonna do and then, what if
anything else was said?

Well, um, let me think, um, things that | remember that they said, ah, they
were, ah, they were both gonna be on, ah, you know, on, on, on the prem-
ise all the time. They told me to call them and um, if there was any prob-
lems whatsoever and we exchanged phone numbers. They said call the
club. Please contact me and we exchanged phone numbers and they were
very adamant about that there. They wanted to know if the noise was going
to be better. They were gonna, they were gonna keep doing things to im-
prove the club, the noise quality and that we were supposed to communicate.
They really wanted to communicate and | listened and we were talking about
the club just in general. | spoke up and | said, ah, but wait a minute now, |
says, you know, and here’s some ideas for you because | had been

listening a long time. And | said, um, why don’t you put up a false wall along
this side of the building that faces me

Now that would be that

right over in there.
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That whole end of the building?

Yes, | just thought a false wall there cause I'd, I'd seen that in carpentry
books where that’s what carpenters do. | just thought it was a good idea
and just threw it out. And | said, oh, you can put curtains up like they do on
stage. That's an idea | threw out and | also said what about using foam? |
said | work at American Foam Company and | know people that purchase
foam and people do purchase foam for sound deadening. And | told them
there are different qualities and levels of foams that you can use.

Ok, when you mentioned the first couple of options, um, did they say any-
thing in response to your idea that a false wall might do the trick?

No

Did they say anything in response to curtains might help?

No

Um, did you say anymore about what the options in foam were other than that
there were different options in foam?

| said there were options or levels available and that’s all | said.

Did they ask any questions or was there any further discussion about what
the levels were and what the options were?

No, they didn’t ask me any questions. | was surprised that they didn't.

Was there anything generally that they said in response to your suggestion

that foam might be a sound deadening or assist in the sound problem.
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No

Ok so they um

they did not elaborate on that.

During this visit, um, beside the things you've already told us, were there any
other things that got discussed about on your end, the things that they sug-
gested you might do or how they might help you at your house?

I, I recall one time is they offered me to buy me an air conditioner and | just
said no | wasn't interested. It was a very, very simple wasn't interested.

It was no big deal.

Was this, um, ah, offer of an air conditioner made to your memory on the
same trip, first trip to your porch with your son?

| believe it was.

Was it clear to you that the offer of the air conditioner was as a, a improve
the sound option?

Yeah

It wasn't just here, we're, we're nice guys, let us buy you an air conditioner?
No

It was, it was to help

Right

help with the sound somehow?

| think they thought that well, if your windows are closed and you have the
air conditioner running, you won't hear the noise as much. Um, well | did that
anyways. | had an air conditioner. | used to close it in the summertime.

Cause in the summertime; people open their windows. It was just related

-21



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

WARNER TAPE 70 A of 114 Side A (475-623) Side B (623-773) TAPE 71 Side
A (773-895) Side B (895-1018) TAPE 72 Side A (1018-1133) Side B (1133-1240)
SWGJ 2003-07 SW 1691 Heard June 4, 2003

Q.

o >» 0o »

to that. That'’s all it was.

And did you tell them on the spot whether you were interested in their

offer.

Yeah, | said no, | wasn't really interested.

Ok, now how long were they there on that particular visit?

Approximately 20 minutes to a half-hour, 35 minutes.

To your memory was there anything, um, left open at the end of that visit
about

the issue of foam? For example, was there any, any question that was gonna
be answered or follow-up to be done or did it seem to you that the topic was
over?

Very little was said about that and as far as | can recall, at that particular
conversation, nothing else was said about the foam. It's the best | can
recollect but very little was discussed period about the foam at that
conversation.

Now, ah, did you have conversations with either Jeffrey or Michael Derderian
after that visit about the foam?

Yes

Do you remember how long it was after that May visit that you spoke to a
Derderian again and which one was it if you know?

I don’t know. | can't tell the difference at that time, | can’t, couldn’t

anyways and, um, one of them drove up the driveway while | was raking

my yard or doing some yard work cause it was Springtimeish and we

had a long talk.
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Now this is after the visit with your son?

SIDE A OF TAPE #71 (773-895)

A.

After the first visit. This would be, this was the only other second visit

that | can recall, when there was one of them in the car, stayed in the car.

| stood up with my rake and just chit chatted and basically | remember

him wanting to know if the noise was any better, if the noise was quieter

and ah, that was his basic visit. | don’t specifically recall anything other than
that there and it was just a social chitchat.

And did foam come up during that drop-by?

It may or may not have but | don’t recall if it did.

Was there a time after that that you had a either an encounter with or some
interaction with the Derderians or the club about foam?

Um, yes there was. Ah, they contacted me frequently. They called my
house. The main reason for contact was they would call and most of the time
it was voice mails left on my home phone. They would say hi Barry, blah,
blah, blah. What's going on? Is the noise any better? Are we doing a better
job? And, ah, and that's what happened. That happened several times and
they kinda wanted me to call them back and | may have called them once or
twice but they called me quite a few times. Um, at some point in time they
asked me for a sample. That's all | recall.

Ok

But little discussion was other than; can you show me a sample? Whether it
was a voice mail or there was, one of the, one of the few times that | did pick

up the phone and hear a Derderian | don't recall.
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Do you remember whether or not at that time or anytime before that time
whether there had been any discussion about a sample of what, a sample of
foam, | take it, right?

That's it.

But anymore discussion about what kind of foam?

Absolutely not.

Ok, when you got this communication, assuming it was a voice mail, did you,
did you comply? Was there a time after that, that you did in fact provide
somehow, somebody with a sample of foam?

I complied, not like right away, but | complied. Um, |

How did you go about that?

Ah, while | was at work, | grabbed a piece of foam. | put it in my ah, briefcase
or my hand and on my way home, um, | go by the club every night. | walked
into the club and | looked for the owners. They weren’t there. | walked up to
the bartender. | put a sample of foam on the bar. | said please give this to
the owners and | walked out.

Now you had told the Jury a while ago that back, under a prior owner, you'd
walked in and tried to make peace, so to speak, about the noise. You found
yourself in the back office. Did you go into the club a lot? You've now men-
tioned two times.

Ah, I didn’t go into the club a lot. | didn’t stay very long. It was, um, | went
into, | remember going into Skip’s office, which was kind of at the other end of
the club in the back and we had a ten-minute conversation. We couldn’t

agree eye to eye about the noise being quieter. That was (inaudible)
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Q.

So | take it while Skip owned it, you did not go in as a patron to watch the
bands or, um, be entertained?

No, I like music. | just don't like hard rock music.

And you didn’t do that under the Julian ownership either, right?

The only time | went to see the Julians, | recall, is, Howard Julian | think his
name is, | walked in the front door. He was there or | asked to see the owner.
He come out right away or | walked in a few feet and he was there. He met
me and ah, we got nowhere. The conversation was, you know, we were at
opposite ends and so | left.

When you left the sample under the Derderians now to the bartender, did you
know who, who that was?

No. There was a bartender there and then there was maybe very few people
in the place. It was around five to six o’clock, which is the time | get out to
work. | didn’'t make a special trip down there. | was just driving by the place
so I, here’s the piece of foam.

How big was the piece of foam that you left?

A little piece like this here. It's a tiny piece, medium-small.

It's 12:30 and the Jurors customarily break for lunch now. | think this might
be an appropriate time to break and have you come back after lunch cause |
think there’s quite a bit more to talk about, about quarter to two if you can
come back.

A quarter to two, ok.

Ok?

Ah, we can leave the premises?
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Oh of course, go have

Good afternoon members of the Statewide Grand Jury. We, um, are back
here on the afternoon of June 4™ at Fogarty with a quorum of the Jurors and
Assistant Attorney’s General Randy White, Bill Ferland and Paul Daly and our
witness has rejoined us. Mr. Warner, | remind you, your under oath from your
appearance before lunch. We had finished, | think, at the break when you
were describing having dropped off a sample piece of foam to the club. Do
you recall that?

Um, hum, yes.

And, um, after you dropped off the sample, by the way, you said you got the
sample from your home or from your shop?

Shop

And, um, when you got the sample from the shop, did you look for a particular
kind of foam?

No

What did you get?

| just got a grey piece of foam, a little sample.

Ok

That's all | did. It was a random sample of foam.

How many different kinds of foam did American Foam sell?

Ah, we sell many foams, ah, because ah, we can buy from other foam com-
panies and we can buy their stock and then we just cut it up and slice it up.

Is there, was, you don’t work there anymore, right?

No | don't.
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When did you last work there?

About ten or eleven months ago.

So last ah,

June, Junish, July.

And how long had you worked there?

For approximately 26 years.

And during the 26 years that you worked there as...move closer to the micro-
phone sir.

Me?

Um, during your 26 years with American Foam, were you always a sales-
man?

Yes

And did American Foam deal with a particular kind of foam more often than it
dealt with other types?

Yes

Did you have a standard kind?

Well we had foams that we sold more of and we sold more polyurethane
foam and we sold more flocked foam.

What's flocked mean?

Flocked is a um, when you put a velvet coating on a foam. That's what
flocked foam means. We sold, we sold a lot of that and we sold regular ure-
thane foams. Other times we sold a flocked foam on top of the ure

thane as a combination.
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Ok and ah, was there a particular, um, type of foam that you most, be most
likely to see at the company?

Um, polyurethane foams.

And of all the same description and grade or different?

No, they're, they're different, | mean, there’s some that are more popular.
What's the most popular foam?

The most popular foam, I'd say there’s two and it's white 1.2 ether foam or
charcoal 1.2 ether foam. Those were generally speaking the most popular
two types.

Now white is self-evident. That’s a color.

White

Does charcoal, | mean it’s color or does it mean anything else?

Charcoal is just a color as opposed to blue foam or whatever.

Ok anything, so you can get polyurethane in any either white or charcoal?
Yes and other colors but these are the popular, the most popular types of
foams of the types of foams we had.

And what's the 1.2 mean?

1.2 means it's a 1.2 density, which is a relatively medium to soft density.
Ok, um, what’s this, do you know?

Thisis a 1.2 or a 1.5 or somewhere in that neighborhood. It's very hard to tell
the exact densities because there’s hair differences butitsa 1.2 ora 1.5
density or somewhere in there.

And that's Grand Jury #32 that you're making reference to?

Yes
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Now do you know from memory what kind of foam you dropped off?

No

Ok, do you know if it was white or charcoal?

| think it was charcoal. It was a random piece. That's all | recall three years
ago.

Do you remember how big it was?

It's relatively small, little piece.

Your holding up your hands as if it was inches, six to eight inches square?
That's about what it was. It was just a little piece.

Um, did you hear from anyone from the club after dropping off the foam sam-
ple?

No

No?

None whatsoever as far as we like the sample, we don't like the sample,
nothing like that at all.

Now ah, what'’s the next thing you remember in the chronological progression
of things that relate to you, foam and The Station nightclub?

The only other foam things, and this happened over a course of weeks, the
only other foam thing is sometime during one of their voice mails to me or
phonecall that we talked about whatever, then he asked me well, how do you
put this stuff up? And I simply told him well any glue works. We sell a spray
glue if you want to buy it.

Ok

That was it.
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What kind of spray glue did American Foam sell?

Ah, basically a 3M type of spray glue. We bought it and we were like a dis-
tributor for 3M spray glue.

Was that a liquid or an aerosol or what?

It's an aerosol can. You just spray it up and the glue sticks right to it. You
can use that or any type. Most types work.

Now does 3M, were you familiar with 3M777?

Yes

Is there any other number besides 77 that you're familiar with?

Yeah there’s 77, there’s 74, there’s 76. These are different types of glues.
Do you know why one would be used as opposed to another?

Um, we use, my, me or a sample maker would use them, say if you want to
make a sample piece of foam. Sample makers use them mostly. Some peo-
ple bought the stuff but not that much. 74 was a yellowish glue. It seemed to
be a little stronger. When you spray it would be yellowish looking. It's like a
spray of can paint. And then, um, 77 was white, clear and kinda misty if you
didn’t want to see glue and you didn’t want a big messy glue.

Um, hum.

You used that. That's 77. Then now | think 76 was a kind, a hybrid. | think it
was a white glue, but that’s all I know.

So on one of the voice mails they asked how do you put, stick this stuff up
and you answered by calling them back?

Um, I've, | was either talking to them during one of the, it's a voice mail or

voice mail where they reached me or maybe it was when he drove up in my
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driveway the second time. | don’t recall which one. | remember the question,
how do you put it up? 1 said you can buy spray glue or any glue will work.

Ok and did you

It was a very brief conversation and there was no elaboration.

Did you mention specifically 3M?

| don’t know if | did or not.

Did you mention that your company sold it?

| mentioned, we have a spray glue that you can use.

Ok, now was there ever, however it may have happened, either voice mail,
drive up, while you're raking or on the porch or any other contact, was there
ever any discussion between you and any representative of the club, includ-
ing of course especially the Derderians, about how the, um, foam product
came. Like is it, um, if you dropped off a square of 8” to me, being unedu-
cated about it, | might say (inaudible) how many of these 8” squares will |
need to do my job, like tiles on a floor? How would they know how it was, first
of all, how did it come? Did it come in any 8” squares or some other way?
Well, if you want to know how it comes, um, it originally comes, most of the
time, from a foam factory that manufactures it and it comes in buns. A bun is
a large block of foam like a small square automobile about that size or a large
refrigerator.

Ok

That's a bun. That's how American Foam would get it. Um, but nobody ever
asked me anything like that at all, or the Derderians or The Station or the

management.
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Ok

That conversation never happened with me.

Was the piece that you dropped off to the Derderians like this one, Grand
Jury #32, um, flat on all sides?

I don’t recall it. I'm not positive.

And this one, as you can see, is split and convoluted, right? Do you know
whether you dropped off a convoluted piece or not?

I’m not positive.

Did you have any discussion with the Derderians about the convolution of the
foam?

No

Now, ah, after your company, American Foam, got the big refrigerator or car
size blocks of the stuff, um, how did you then sell it to customers that way and
expect them to cut it up as they might or how did that happen?

Well, I, um, | sold packaging foam. Um, and | primarily, that’s about all | sold.
Ninety-Nine percent or more of my sales were to public corporations or other
packaging companies that are in the packaging industry and they would
sometimes send a blueprint in or they would (inaudible) sometimes give me a
sample. Like this pen say, | want this pen protected, stabilized and inside a
box and we’d have to design a package or it could be a little computer piece
or a piece of jewelry or whatever and, and we would go through a process of
designing them a sample, showing them the sample. They would change it,
adjust it, pick out a color. Sometimes we would make several samples for

them. Um, we would price it out at some point in time or re-price it out. We
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would often make a tool, sometimes a sample tool, go to a production tool
and then they would order 25,000 pieces of foam or we wouldn’t get the order
and this was, ah, just (inaudible)

Sir were you a, um, a designer, so to speak, in addition to being a salesman?
I’'m more designer than salesman but it's hand in hand. You know, ah, my
sales, my real description is, is | become a packaging designer and | sell
foam interiors of boxes. That's what | did for a living.

So, if I understand you right, based on your example, if somebody came to
you and said | want, | need a little box cradle for this pen, you’'d design the lit-
tle piece with the indentation for the pen and once you had negotiated

Right

an agreed upon, ah, sample or model then you pump out a jillion of these
things that size?

Right, this is the factory

You'd actually send them?

The factory would do that, right.

Ok, um, wh, did, ah, in the very small percentage of your business that
wasn’'t, um, packaging, what was that? What other business was there?

Ah, it's odds and ends, like | don’t know.

What would an odd and end (inaudible)

| could give you maybe, | mean, there’s odds and ends. I'm trying to think of
an odds and ends situation. Um,

Do you remember, ah, you and | have met before today and do you remem-

ber telling me and others in an interview about, ah, a possible application for

-33



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

WARNER TAPE 70 A of 114 Side A (475-623) Side B (623-773) TAPE 71 Side
A (773-895) Side B (895-1018) TAPE 72 Side A (1018-1133) Side B (1133-1240)
SWGJ 2003-07 SW 1691 Heard June 4, 2003

> 0 » 0 »

personal use like someone’s kid in their basement wants to play the drums
but not want to drive mom and dad crazy. Is that, is that an example?

Well not really because

Ok give me one then?

Well, I'll explain on that one if you'd like.

Ok sure.

Um, what that one is, is we had a wholesale retail division of our company,
which | did not get involved in. Um, ah, and people would come there and
they would buy things like you just spoke of and they could buy cash and
carry type right out the back door. And upholsterers would buy a little bit of
foam or they’d buy foam for some, for a loud situation if they wanted to. But |
didn’t get involved in that. If | did receive that phonecall | would just send,
send it downstairs to that division. Ah, so that's what that was, um, people
who come off the street and buy foam. Ah, an odd use of foam, um, so much
of mine was dealt with around a case or a piece of foam or sheets or protec-
tion or wrapping things or if you were going to ship a piece of crystal and they
didn’t want it to break, they’d wrap it up and they’'d want a piece of foam sheet
to wrap. But these are all packaging. I'm trying to think of a non-packaging.
Well, what | guess

If 1 think long enough I'll come up with (inaudible)

Well, switching topics slightly, but, ah, the point I'm trying to get at, you said
that when they came to visit you on your porch, one of your suggestions, in
addition to the interior wall and the curtains was, why don’t you just put, | sell

foam. Put foam up on that wall that separates your club from me?
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A.

Q.

Correct

What did you have in mind in your own brain, whether you talked about it or
not, what did you expect to sell them, to, to, have them, if they had asked? If
they had asked, what were you going to tell them?

Well they didn’t ask but, ah, if they asked, asked, and this was on a Saturday
afternoon. | was in my jeans and shirt or whatever, but, ah, had they had
asked and | wish they had, um, like | said, there were different levels of
soundproofing foams and there, there’s some soundproof a little better than
others. Some are flame retardant. Some are very flame retardant and
there’s different items on the market that my company can buy. We had a
small inventory of

Thank you for that and I'll explore it more in a minute. What I'm talking about
is just how, what they would get. Do they get the refrigerator block and
they’re on their own to figure out how to cut it up and put it up on the wall?
Do you cut it up and sell it for them? How would you have advised them, re-
gardless of the grade or the fire-retardant issue, just what are they getting?
Well, all these things you have to discuss but what they’re getting is, they
have to say to me, ok | have, they have to tell me something or | have to say
well how much do you want? Like do you want enough for this wall? Do you
want enough for that suitcase?

Ok, well, in this case you told them that your idea was that they would want
enough for the wall.

| said
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Q.

> 0 » 0 » 0 » 0

Without talking about the dimensions of the wall, it's just put it up, put it up in
the wall that's between me and you.

No, | just said. | never said they could put it on a wall. | just said they could
buy foam for soundproofing.

Ok

The wall was a false wall on my side of the building. They could buy foam for
soundproofing and to improve the sound situation. That’s all | told them.
There was no reaction.

Regardless of the density of foam or the, um, whether it’s fire-retardant or not,
if | wanted to put up soundproofing foam on this wall right here, what, what
dimensions of the product would you sell me?

(Inaudible)

What size sheets, little blocks, big blocks?

You would have to say, ah, Barry, | have a wall that's eight feet tall by twenty-
two feet long.

And you’d cut me one piece to cover the whole thing?

And | want to cover that.

Ok

And Ok | would say, well, ah, we’ll cut it out of a bun.

Ok

And the bun is so many inches by so many inches

And

And, and what | would do is | would write the dimensions this guy wants to

buy, oh, so many square feet of foam. Let’s say that’s two hundred square
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o » 0 » O

feet of foam. I'd buy two hundred square feet of foam. | would give it to my
estimating department. | did no pricing.

Were the buns about the same size as each other when they

All different size buns.

Ok

Depending on the manufacturer or the type of foam and so on.

If | wanted to soundproof a place and asked you that question about here
would you tell me to get a, um, convoluted foam or a flat foam or wouldn'’t it
matter?

Either one would have helped. The industry seems to use the convoluted
and I’'m not a, I'm not an expert but | think the conv, | think the convoluted
does a better job and most people use that.

And since you don't, didn’t specialize in that kind of foam, is it fair to say you
don’t know why the convoluted does better than the flat?

| can only think that, um, because of all the, the dimples, you have that piece
of foam please?

Yup, #32 again.

| think because, ah, | think when sound comes into a piece of foam it’ll hit in
here and these, this foam is open celled so the sound will go into the foam
just like it would go into a piece of carpet and tend to deaden, where as op-
posed to this here, it doesn’t have as much surface so | think this has more
surface. This is why you see this stuff more commonly used like in studios

and so on.
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Q.

Ok, if I understand your testimony correctly, no such conversation ever oc-
curred between you and the nightclub representatives including the Derderi-
ans?

Correct

Ok and no conversation occurred between you and the Derderians about the
dimensions of the job they had in mind?

Correct

Ok, and after you dropped off the foam, what'’s the next thing you remember?
Well, a while went by and | wasn’t really thinking much about the foam any-
ways. It wasn't the subject that it is here today. | sell foam everyday, um, but
| remember at the end of the month or the beginning of the next month, which
would be the end of June, beginning of July, July 4™, July 4™, | get a commis-
sion report and | noticed on the report that that there was a sale there and |
was startled because | know my customers. I've been doing this a long time
and there was a new name there, The Station nightclub and | said when did
that happen? When did that sale take place? And | said humph, but | have a
lot of customers and a list of customers quite long and | go humph and | keep
going. | have hundreds of customers and that’s all | did. | went

You couldn’t have been too surprised though, | mean, you, you, they came
up, you wanted the sound to go down and they said give me some sugges-
tions. You say. Well, they didn’t ask for suggestions. You gave them to him.
One of them was foam. You said you sold it. The fact that they bought some
from you doesn't, it can’t be that shocking, hunh?

| wasn’t shocking, | was surprised they bought it. Cause you don’t forget, um,
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Q.

> 0 » O

So, what you're trying to communicate is you didn’t know until you got the
commission sheet that they had actually bought it and followed through?
Right because if we're talking about it for a long time, right here. Um, there
was, there was any, there was little or no discussion with the Derderians on
the phone.

Ok

And usually when | sell foam | have discussions.

Now after you got the notice from reviewing your own commissions, by the
way what, do you remember what the commission was?

Yeah, it was small. It's $15 to $20.

Ok, now | assume the commission is a percentage of the purchase price, cor-
rect?

Right

So could you estimate backwards if, do you get to see on your commission
report what size sale your commission relates to or do you have to figure that
out on your own?

| figure it out on my own. | get about 3% commission on, on a sale like that
and that’s what they gave me.

So about how much foam would they have purchased for you to get $15?
Well that’s around $500 or $600, around $500 worth of foam so.

Ok

But the commission might have been $18 but I, I, it's not a lot of money either

way.

-39



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

WARNER TAPE 70 A of 114 Side A (475-623) Side B (623-773) TAPE 71 Side

A (773-895) Side B (895-1018) TAPE 72 Side A (1018-1133) Side B (1133-1240)

SWGJ 2003-07 SW 1691 Heard June 4, 2003

Q. After you got the notice from the commission report that you had, that a sale
had been made and you had been credited the commission, ah, did you have
any contact with the nightclub owners after that about foam?

A. The only contact | had was | started getting, um, voice mails again and it was
from one of the Derderians | believe.
Do you know which one?
No and ah, they called and they, again they were trying to say Barry, is it qui-
eter? Why don’t you come down here and see what I've done and | believe
that phonecall, | received that more than once. | don’t know how many times

and they called once, twice, three times whatever and | says ok, ah, I'll go

down and see it.

Q. Talking to someone or to yourself?

A. | was talking to myself.

Q. Ok

A. They said Barry, come see what we’ve done with the nightclub.

Q. How long after the, ah, May of 2000 was this that you're being asked to come
down?

A. Well, I'm guessing it’s like sometime in July, the end of July.

Q. Did you follow-up and go down to the club?
Well they called and | wanted to stop them from calling so | went down to ap-
pease them and | went inside the club. | walked in. | didn’t

Q. Before you, before you get into that, the phone message you received, did it
say anymore than come see what we’ve done?

A. That's all | recall.
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Q.
A.

A.

Q.

Ok

I, I don’t know, come see what we’ve done, come see what we’ve done. |
don’t recall that. (inaudible)

Ok so, did they know you were coming when you went?

No

Describe what happened when you did go.

SIDE B OF TAPE #71 (895-1018)

A.

o » 0 P O > O

Um, | walked in the club and there were five to ten people maybe in the whole
club. Itook a right on the dancefloor | could see the foam. | went across the
dancefloor. | walked up, looked at the foam. | barely stopped. | touched it
looked down. Somebody yelled at me, get off the stage cause | was a
stranger.

What time of day was this?

I don’t even recall what time of day it was for sure.

Was there a crowd there as if there was going to be entertainment?

There was not a crowd there.

Ok

There was a limited amount of people there. The Derderians were not there.
Can | impose upon you again to, um, as you did earlier this morning to go up
to the diagram and show us, show the Jurors, um, by tracing your path and
show us where you saw foam if you did? Mr. Warner if you could keep your

voice up so the microphones can pick you up for the recorder?
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A.

Ok, um, let’'s see now. Dancefloor, drummer, (inaudible), that’s the drummer
right? This | believe is the stage. Um, | come in these doors. | recall them
being something like this here. | recall going to this side, like there was an
area to get up here, like a little step or something. | went up here. | was
somewhere around in here. | remember touching around in here, getting
yelled at by somebody. | had my back to the person who yelled at me.

Now where did you recall seeing foam?

Well | believe | saw foam in here and on the sides, but I, that's all | recall. |
didn’t like calculate anything. | wasn't thinking like how much foam they
bought or anything. | just looked at the foam, touched it. | touched in here
and someone yelled at me and | walked out here.

Ok the place you're point, just for the record, the place you’re pointing at
where you think you touched is?

Right around in this area

It would be the cor, the corner of the drummer alcove furthest away from
Cowesett Avenue, where the drummer alcove meets the back wall.

| remember going like this pattern, like this here and | stopped here, touched
the foam

Ok

In the foam business you touch foam all the time.

How about that wall that would be, | guess, according to the compass on the
diagram, the south wall, um, actually, um

Is that it?

that exterior wall right there where you have your finger now
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A.

Q
A.
Q

> 0 » O

Right

Do you recall whether or not you observed or touched foam there?

No | do not recall if there was foam there, um,

Now do you recall anything about, ah, the foam that you did touch, how it
looked, how it felt? And you can, | think you can come back to your seat now
too if you want?

Ok, alright, um, all | recall is, ah, um, | touched the foam with the back of my
hand or the front of my hand whatever. | remember feeling some hard foam,
which is not polyurethane foam. Somebody stuffed it there for whatever rea-
son. | don’t even know why but that’s up to them.

Was the foam you saw convoluted?

Yes

What color was it?

It was charcoal. |, I congo, | touched the convoluted foam. | felt out some
hard foam. It took me about two seconds to do this. It was very quick and
then I, | peer, | looked in the drum, drum riser area and it appeared to be an
older shade of foam. Foam tends to fade with time. It gets grey and dingyish
and the other foam looked fairly new and so.

I’'m sorry to have dragged you back to your seat but where was the newer
stuff and where was the faded stuff?

I was in this area and, ah, | recall a greyish foam in here, older foam in this
area.

So inside the wall, on the walls of drummer, which is labeled as the drummer

alcove is the faded stuff?
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A.

> 0 » O

That's where | believe | saw old grey foam here and | just moved quick and
from looking at foam all these years it would appear to be older and dingyer
like foam gets and then | saw darker, newer foam, ah, and the newer foam
was other places, it was aroundish most like on the sides and the top what-
ever, but | didn't.

On the west wall of the building?

All I know is there was foam here. | could feel like there was foam around me
and | knew there was foam in there. | didn’t calculate it (inaudible) a lot more
foam. | didn’t design the job and | wasn’t, you know, particular of all the
things that were going on.

Was both the old and the new, or what you thought was old and new all con-
voluted?

Yes it was all convoluted except for that little square of foam | felt over in
here, which was odd foam. (inaudible) language it's probably not even of any
consequence.

Ok, and that was just a little piece. Was that hard stuff?

Yes some of that stuff, the hard piece of foam, the size of a book it felt like or
whatever in there. Maybe a previous owner had done a patch job. I'm just
guessing.

What color was that foam?

| don’t remember what color it was.

Ok

It was dark in this area.
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Q. Thanks. Now when you went in beside being advised to get off the stage, did
you have any interaction with anyone in the club that visit?
A. No, ah, | may have asked for the Derderians cause they weren't there. |
looked around and I left quickly.
And how long did you spend in the club all together on that visit?
Twenty seconds, thirty seconds.

Q. After that, did you have any conversation with the Derderians to confirm that

you had taken them up on their offer to come see the place?

A. No

Q. To this, to this day have you ever confirmed with them that you went to see
the place?

A. | don’t recall ever telling them | saw it or, or anything.

Q. Now | think you've answered this by suggesting that your first notice that the

sale had occurred was when you got the commission sheet, but, ah, I'll try it
anyway. After the drop-off of the sample to the Derderians, did you ever hear
from anyone in your company in the estimating department or anywhere else,
um, about a prospective purchase by The Station?

A. Um, I don't recall it. We, um, do this on a routine regular basis. We quote
hundreds of jobs every week but | do not recall doing it.

Q. Ok. Do you have the exhibits from this morning? Mr. Warner I’'m gonna
show you what’s been marked Grand Jury #33. It's two pages and it's a fax
cover sheet from Investors Service Group and a letter directed to you, to your
attention dated June 9™, 2000. Did you see those earlier today?

A. Somebody showed them to me earlier today.
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Q.
A.

Q.

o » 0 » 0 » O »

Had you ever seen them before today?

I do not recall seeing those pieces of paper?

Ok, now the second page, the letter from Michael Derderian says attention
Barry Warner to American Foam Corporation. Dear Barry, please accept our
order for 25 blocks of sound foam. Do you what a bl, um, what that letter
would be referring to in, if it's asking for a block of soundfoam?

No there’s no standard block. It's cut to size generally speaking. We carried
some sheets of foam, um, in a stock situation cause convoluted foam is a
common foam, um.

Now what would a sheet of convoluted common foam consists of? Would
this, would the two halves together constitute a sheet?

It's a block.

This is a block?

Take that apart and it would be a sheet.

So this is one block, two sheets?

Correct

Correct?

Positive.

Ok, now in a standard, | realize you've made it clear that there are different
kinds of foam, different sizes, etc., but if there’s a standard size block, what is
it, roughly?

6’ X 39” | believe is the standard we used to keep on the floor.

39" X 727
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