Case 1:04-cv-00312-L-DLM  Document 1943  Filed 01/09/2009 Page 1 of 10

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

ALBERT L. GRAY, Administrator, et al.,

Plaintiffs,
Vs, | C.A. No. 04-312L
JEFFREY DERDERIAN, et al., .
Defendants.

NOTICE OF SUBMISSION OF SPECIAL MASTER MCGOVERN'’S
PLAN OF DISTRIBUTION

On November 27, 2007, Professor Francis McGovern was appointed as Special Master
concerning distribution of settlement proceeds in all Station Fire cases pending before this Court.
The Order of Reference to Special Master McGovern directs that he “devis[e] a plan for the
distribution of settlement proceeds among Plaintiffs” and then “submit[] said plan for
distribution of settlement proceeds to this Court for approval.” Gray Doc. No. 1735, 1.

Counsel for Plaintiffs have attached Special Master McGovern’s Plan of Distribution
herewith and submit said Plan on Special Master McGovern’s behalf for this Court’s
consideration.

Pursuant to Paragraph 4 of the Order of Reference to Special Master McGovern and
Paragraph 3 of the Consent Order of Reference to Special Master William Poore, Special Master
McGovern is submitting this Plan contemporaneously with Special Master Poore’s filing of his
Report. Gray Doc. No. 1735, 14; Gray Doc. No. 1934, {3.

Respectfully submitted for Special Master McGovern by Mark Mandell and Max Wistow,

Plaintiffs #13d and e, #17 through #63, inclusive Plaintiffs #13d and e, #17 through #63, inclusive,
#133 through #190, inclusive, #255 through #233,  #133 through #190, inclusive, #255 through #233,
inclusive, #240, and #251 through #257, inclusive,  inclusive, #240, and #251 through #257, inclusive,

and Napolitano Plaintiffs, and Napolitano Plaintiffs,
By their Attorneys, By their Attorneys,

/sl Mark S. Mandell /s/ Max Wistow

Mark S. Mandell, Esq. (#0502) /s/ John P. Barylick
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Mandell, Schwartz & Boisclair, Ltd.
One Park Row

Providence, Rl 02903

Tel.: 401-273-8330

Fax: 401-751-7830

[email: msmandell@msn.com]

Plaintiffs #1 through #11, inclusive, #12b, #13a, b,
and c, #14 through #16, inclusive, #80 through
#132, inclusive, #222; #223, and #242 through
#2438, inclusive,

By their Attorneys,

[s/ Patrick T. Jones
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Max Wistow, Esq.(#0330)

John P. Barylick, Esq. (#1907)
Wistow & Barylick Incorporated
61 Weybosset Street
Providence, Rl 02903

Tel.: 401-831-2700

Fax: 401-272-9752

[email: mw@wistbar.com]
[email: jpb@wistbar.com]

Plaintiffs #65b, #71 through #75, inclusive, #197
through #214, inclusive, #224; #234 through #237,
inclusive, #260 through #262, inclusive, #265 and
#266,

By their Attorney,

/s/ Michael A. St. Pierre

[s/ Peter J. Schneider

Patrick T. Jones, esg. (#6636)
Peter J. Schneider, Esq. (#6834)
Cooley Manion Jones LLP

21 Custom House Street

Boston, MA 02110

Tel.: 617-737-3100

Fax: 617-737-3113

[email: pjones@cmjlaw.com]
[email: pschneider@cmijlaw.com]

Plaintiffs #64, #65a, #66 through #68, inclusive,
#192 through #195 inclusive, and #241,
By their Attorney,

[s/ Stephen E. Breggia

Stephen E. Breggia, esq. (#2865)
Breggia, Bowen & Grande

395 Smith Street

Providence, R1 02908

Tel.: 401-831-1900

Fax: 401-831-0129

[email: sbreggia@bbglaw.us]

Plaintiffs #69, #70, #196, #249, and #250,
By their Attorney,

/s] Eva-Marie Mancuso

Michael A. St. Pierre, Esq. (#2553)
Revens, Revens & St. Pierre, P.C.
946 Centerville Road

Warwick, Rl 02886

Tel.: 401-822-2900

Fax: 401-826-3245

[email: mikesp@rrsplaw.com]

Plaintiffs #12a, #76 through 79, inclusive, #215
through #221, inclusive, #238, #258, #259, #263,
and #264,

By their Attorney

[s/ Steven A. Minicucci

Steven A. Minicucci, Esq. (#4155)
Calvino Law Associates

373 ElImwood Avenue

Providence, Rl 02907

Tel.: 401-785-9400

Fax: 401-941-1550

[email: sminicucci@calvinolaw.com]

Plaintiffs #191 and #239,
By their Attorney,

[/s/ Charles N. Redihan, Jr.

Eva-Marie Mancuso, Esq. (#3564)
Hamel, Waxler, Allen & Collins
387 Atwells Avenue

Providence, Rl 02909

Tel: 401-455-3800

Charles N. Redihan, Jr., Esq. (#1810)
Kiernan, Plunkett & Redihan

91 Friendship Street

Providence, Rl 02903

Tel.: 401-831-2900
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Fax: 401-455-3806 Fax: 401-331-7123
[email: emancuso@hwac.com] [email: credihan@kprlaw.com]

CERTIFICATION

I hereby certify that an exact copy of the within document was electronically mailed to
the Electronic Case Filing system of the United States District Court for its distribution to all
counsel of record and a copy was electronically mailed to pro se defendants on the 9th day of
January 2009. A listing of said counsel of record and pro se defendants is as follows:

Karen A. Alegria
karen@briancunha.com

Thomas C. Angelone
angelonelaw@aol.com,Conlonmaryv@aol.com,stationfire@esquirecom.com

James K. Archibald
jima@wmtburnett.com

Steven T. Armato
sarmato@cetcap.com,agriffin@cetcap.com,mcahalane@cetcap.com,kbjornlund@cetcap.com

Joseph Aronson
jaronson@mccormackfirm.com

Charles L. Babcock
chabcock@jw.com

John P. Barylick
jpb@wistbar.com

Andrew A. Beerworth
abeerworth@morrisonmahoney.com

Joseph J. Bellew
jbellew@cozen.com

C. Russell Bengtson
rbengtson@ckmlaw.com

James A. Bigos
jim@b-plaw.com

Kyle E. Bjornlund
kbjornlund@cetcap.com

Gregory L. Boyer
boyerlawl@aol.com
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Russell Bramley
Rbramley@hbhlaw.net,kpicozzi@hbhlaw.net

Stephen E. Breggia
sbreggia@bbglaw.us

Thomas G. Briody
TBriodylaw@aol.com

William F. Burke
wburke@apslaw.com

Mark D. Cahill
mcahill@choate.com

John A. Caletri
jcaletri@melicklaw.com

Lawrence Joseph Cappuccio
l.cappuccio@worldnet.att.net

Scott M. Carroll
scarroll@bmcattorneys.com

Joseph V. Cavanagh , Jr
jvc@blishcavlaw.com

Lawrence G. Cetrulo

Icetrulo@cetcap.com,agriffin@cetcap.com,mcahalane@cetcap.com,kbjornlund@cetcap.com

Kim M. Clarke

Filed 01/09/2009
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kclarke@nixonpeabody.com,ProEfile@nixonpeabody.com,bos.managing.clerk@nixonpeabody.com

Adam J. Combies
acombies@piercedavis.com

Karen K. Corcoran
karen@desistolaw.com

Edward M. Crane
ecrane@skadden.com

Ronald J. Creamer
resminilaw@yahoo.com

Jennifer A Creedon
jcreedon@cetcap.com

John R. Crockett
jerockett@fbtlaw.com
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Brian R. Cunha
brian@briancunha.com

James S. D'Ambra
ricedolan@ricedolan.com

Kathleen M. Daniels
kathleen@desistolaw.com

Michael R. DelL.uca
mrd@gsm-law.com

Anthony F. DeMarco
tdemarco@conversent.net,rdblaw@conversent.net

Gerald C. DeMaria
gdemaria@hcc-law.com

Marc DeSisto
marc@desistolaw.com,laura@desistolaw.com

Michael A. DeSisto
michael@desistolaw.com,laura@desistolaw.com

Eric B. DiMario
edimario@gunninglafazia.com

Curtis R. Diedrich
cdiedrich@sloanewalsh.com

Mark P. Dolan
ricedolan@ricedolan.com

John J Doody
doody@Ibbslaw.com

Christopher C. Fallon, Jr
cfallon@cozen.com

John J. Flanagan
jflanagan@torti.com

Bennett R. Gallo
brg@ndgrb.com

Richard T. Gallone
richard@briancunha.com
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Josh M. Greenbaum
jgreenbaum@cozen.com

Mark C. Hadden
mhadden@mhaddenlaw.com

Nancy W. Hamilton
nhamilton@jw.com

Timothy B. Hardwicke
timothy.hardwicke@Iw.com,chefiling@Iw.com,suzanne.kadus@Iw.com

William M. Heffernan
HeffernanLaw@aol.com

Carl A. Henlein
chenlein@fbtlaw.com

Eric Bradford Hermanson
ebh@choate.com

John G. Hines
Hines-corrigan@conversent.net

Daniel J. Horgan
horganlaw@snet.net

Stephen A. lzzi
sizzi@mosesafonso.com

Patrick T. Jones
pjones@cmijlaw.com

Howard Julian
sohohomes@yahoo.com

Fred A. Kelly, Jr
fkelly@nixonpeabody.com,ProEfile@nixonpeabody.com,bos.managing.clerk@nixonpeabody.com

David D. Langfitt
dlangfitt@mmwr.com

Ronald P. Langlois
rlanglois@smithbrink.com

James R. Lee
jlee@riag.ri.gov

S. Michael Levin
mlevin@wszlaw.com,efile@wszlaw.com,slevesque@wszlaw.com
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Thomas W. Lyons , 111
tlyons@straussfactor.com

Richard W. MacAdams
rmacadams@mwdglaw.com,vburrus@mwdglaw.com

Stephen J. MacGillivray
smacgillivray@eapdlaw.com,aizzo@eapdlaw.com

David E. Maglio
dmaglio@magliolaw.com,dgiang@magliolaw.com

John R. Mahoney
jackmahoney@amlawllp.com,Isoucy@amlawllp.com,johnmahoney@amlawlip.com

Eva Marie Mancuso
emancuso@hwac.com

Mark S. Mandell
msmandell@msn.com,hbonnett@msb-atty.com,msb@msb-atty.com

Donald J. Maroney
dmaroney@kkrs.com

James C Martin
jcmartin@reedsmith.com

Michael J. Mazurczak
mmazurczak@melicklaw.com

Michael McCormack
mmccormack@mccormackfirm.com

W. Thomas McGough , Jr
wmcgough@reedsmith.com

Daniel P. McKiernan
dmckiernan@mckiernanhessler.com

Edwin F. McPherson
emcpherson@m-klaw.com

Howard A. Merten
hm@psh.com,slb@psh.com

Steven A. Minicucci
sminicucci@calvinolaw.com
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David Mitrou
dmitrou@mccormackfirm.com

Ralph J. Monaco
rmonaco.c-l@snet.net

Tracy L. Montalbano
reardonlaw@aol.com

James T. Murphy
jtm@hansoncurran.com

John F. Murphy
stationfire@shb.com

Robert T. Norton
rnorton@sloanewalsh.com

Mark T. Nugent
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mnugent@morrisonmahoney.com,cmontgomery@morrisonmahoney.com

William E. O'Gara
wogara@pld-law.com,ksilva@pldlaw.com

Mark Parsky
mep@mcveyparsky-law.com

William P. Pistorius
wpistorius@clausen.com

Karey P. Pond
kpond@tedfordhenry.com

Kevin R. Powers
kpowers@cetcap.com

Stephen M. Prignano
sprignano@eapdlaw.com,rjil@eapdlaw.com,edolan@eapdlaw.com

Robert I. Reardon , Jr
reardonlaw@aol.com

Charles N. Redihan , Jr
credihan@kprlaw.com,sharrison@kprlaw.com

Robert L. Reifenberg
rreifenberg@clausen.com

James H. Reilly , 111
jreilly@kkrs.com
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Ronald J. Resmini
resminilaw@yahoo.com

James J. Restivo
jrestivo@reedsmith.com

Steven M. Richard
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srichard@nixonpeabody.com,ProEfile@nixonpeabody.com,bos.managing.clerk@nixonpeabody.com

Dennis J. Roberts, 11
droberts@djrlaw.com

Kristin E. Rodgers
ker@blishcavlaw.com

James A. Ruggieri

jruggieri@hcc-law.com,sodonoghue@hcc-law.com,spitcavage @hcc-law.com,sbodurtha@hcc-law.com

Denean M. Russo
drusso@wdglaw.com,mdaugherty@mwdglaw.com

Michael G. Sarli
mgs@gsm-law.com

Timothy R. Scannell
tscannell@bmcattorneys.com

Peter J. Schneider
pschneider@cmjlaw.com

Deborah G. Solmor
dsolmor@skadden.com

Ann M. Songer
stationfire@shb.com

Michael A. St. Pierre
mikesp@rrsplaw.com,susanl@rrsplaw.com

Rajaram Suryanarayan
rsury@gunninglafazia.com

Henry M. Swan
hms@dksblaw.com

Kelly Michels Sweeney
knm@hansoncurran.com
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Robert K. Taylor
rkt@psh.com,tic@psh.com

Frederick B. Tedford
ftedford@tedfordhenry.com,shinckley@tedfordhenry.com,kpond@tedfordhenry.com

Mark R. Ter Molen
mtermolen@mayerbrown.com

Andrew J. Trevelise
atrevelise@reedsmith.com

Bruce Gregory Tucker
btucker@legalmgt.com

T. Dos Urbanski
durbanski@melicklaw.com

Earl H. Walker
ewalker@jw.com

Susan S. Wettle
swettle@fbtlaw.com,tthomas@fbtlaw.com,jcleary@fbtlaw.com

Max Wistow
mwistow@wistbar.com,jdean@wistbar.com

George Wolf
stationfire@shb.com

David A. Wollin
dwollin@apslaw.com,epickett@apslaw.com

/sl Mark S. Mandell

Mark S. Mandell, Esq. (#0502)
Mandell, Schwartz & Boisclair, Ltd.
One Park Row

Providence, Rl 02903

Tel.: 401-273-8330

Fax: 401-751-7830

[email: msmandell@msn.com]
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9 January 2009

Proposed Plan of Distribution

The purpose of this plan of distribution is to present a methodology for
distributing settlement funds in the Station Fire Case in a manner that 1) is acceptable to
the beneficiaries of the funds; 2) maintains a unified approach to the litigation among the
beneficiaries; 3) is speedy; 4) is inexpensive; 5) is fair; 6) is based upon objective, easily
applied criteria; and 7) avoids the pitfalls often found in group litigation. The plan of
distribution cannot solve all the inequities created by the Station fire. The plan of
distribution cannot solve, or even address, every problem for every beneficiary. The plan
of distribution cannot increase the amount of funds available for distribution. The goals
of the plan of distribution are much more modest. These goals involve a methodology for
distributing settlement funds that can be applied in a principled manner to every
beneficiary. The methodology is not perfect, but is sufficiently acceptable so that there
can be rapid payments made at low cost to each beneficiary. The plan is subject to
approval by the United States District Court for the District of Rhode Island and review
by the Guardian ad Litem.

The design of the plan of distribution was created during a series of over twenty
meetings on nine days among the special master, Professor Francis E. McGovern, and
approximately 306 victims and their families and lawyers. These meetings occurred
between December 27, 2007 and January 30, 2008. In addition, there were numerous
telephone conferences with victims/families and their lawyers; and meetings among the
special master and the lawyers for the beneficiaries.

This proposed plan of distribution will be reviewed by the lawyers and their
clients before it is presented to the court.

This collaborative effort was intended to create a consensus among the lawyers
and their clients so that there can be a quick process for distributing settlement funds.
The meetings have been difficult for everyone because of a realization that no amount of
money could possibly be adequate compensation for the horrors caused by the Station
fire. It has taken great fortitude for the beneficiaries and their families even to attend
these meetings. They have comported themselves with poise, fortitude, and united
purpose.

The meetings with the beneficiaries and their families have focused on an
examination of all available approaches to a plan of distribution. These alternative
approaches have been considered in detail with significant questioning and interaction
among the special master, the lawyers, and the victims and their families. There were
also extensive discussions and deliberations concerning other comparable cases, and the
methods that were used to distribute settlement funds. Most of the meetings were at the
Community College of Rhode Island, lasted between 45 minutes and 90 minutes, and
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were attended by 5 to 40 persons. A total of approximately 306 persons attended the
meetings. The meetings with the special master and the lawyers have varied from 2
hours to 8 hours and attendance has been between 10 and 15.

The following proposal attempts to represent a consensus approach among the
beneficiaries, their families and their lawyers. The consensus revolves around a “point
system” with points based upon the tort litigation system. Each category of harm has
been assigned a number of points using the tort system as a yardstick to assign the
relative amounts of points for each category. Each person will be assigned a total number
of points based upon the categories of harm that apply to that person. Once all the
beneficiaries have been assigned their total number of points, all the assigned points for
all the beneficiaries will be added together to reach the aggregate number of points for
the entire group of beneficiaries. Then, that aggregate total number of points can be
divided into the total amount of available settlement funds to reach a dollar amount for
each point. Once a dollar amount for each point has been determined, each person’s total
points can be multiplied by that dollar amount for each point to determine the dollar
amount available for distribution to each beneficiary.

Death Claims

One hundred (100) points shall be awarded for pain and suffering, loss of earning
capacity, and funeral and burial expenses.

Additional points shall be awarded as follows:

Age of decedent — 0.5 points for each year less than the median age of all
wrongful death plaintiffs at the time of death to account for additional loss
of wages, life expectancy, and enjoyment of life. (By way of example, a
decedent who was 31 years 11 months will be deemed to be 31; a decedent
28 years 6 months will be deemed to be 28)

Spousal consortium — 24 points if married, unless both spouses died
together, in which case, 12 points for each individual. Dollars associated
with spousal points will be paid to the surviving spouse.

Minor children — 20 points for each minor child plus 1 point for each year
that each minor child was below the age of 18 as of 2/20/2003. Dollars
associated with minor children’s points shall be paid to each child in
accordance with the manner approved by a Guardian Ad Litem.

Income adjustment — 1 point additional for each $10,000 gross annual
earnings above $50,000.00
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Education Adjustment — 1 point per year of post-secondary education for
decedents with an earnings history of less than $60,000, if the decedent
died within the five years immediately following the last date of post-
secondary education.

Survival claim - 1 point for each $8,000 of Medical Expenses.

“Medical Expenses” as used herein shall include all related expenses
attributable to hospitals, physicians, nursing care, rehabilitation,
medicines, therapies, medical appliances, mental health care providers and
other licensed health care professionals or facilities.

With the exception of payments flowing from spousal or minor children’s
consortium claims, all compensation for wrongful death shall be
distributed pursuant to the Rhode Island Wrongful Death Statute, R.I.G.L.
10-7-1 et seq. as follows: 95% being distributed pursuant to 10-7-1 to 10-
7-4 and 5% being distributed pursuant to 10-7-5 to 10-7-7.

Several estates (death claims) have been opened in states other than Rhode
Island for non-Rhode Island domiciled decedents. Notwithstanding the
above, attorneys for each estate opened outside of Rhode Island shall
disperse the total net proceeds arising from a death under this distribution
plan to each estate administrator, who will then be obligated, in the
absence of an agreement by all beneficiaries of the estate, to follow the
laws of the state of administration as to its distribution.

Personal Injury Claims

Points shall be awarded for physical injury, psychological injury, pain and
suffering, permanent disability, scarring, lost earning capacity, and lost earnings
as follows:

A “Claimant” is a person who was physically present inside the Station
Nightclub on February 20, 2003 at 11pm and who brought suit on or before
February 20, 2006.

No Claimant shall be awarded less than 4 points.
Claimants with some medical expenses less than $5,000 as of the cut-off date for

the filing of all claim forms (hereinafter “cut-off date™) shall be awarded 4.5
points.
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Claimants with medical expenses more than $5,000 but less than $12,000 as of
the cut-off date shall receive 5 points.

Claimants with medical expenses of $12,000 or more as of the cut-off date shall
receive 1 point for each $2,000.

The “medical expense” value of the free treatment received at Shriner’s Hospital,
whether an injury or death case, will be calculated by an independent expert.

Implementation

Claim forms will be completed by counsel for each beneficiary and presented,
along with the required documentation, to a neutral verification expert to be appointed by
agreement of all Plaintiffs' counsel. The neutral expert will verify that each completed
form is accurate and accompanied by the requisite documentation. The neutral expert
will develop these claim forms and submit them to Plaintiffs counsel no more than 10
days after his appointment. A cut-off date will be set by the Court for the filing of all
claim forms. For any points to be given for medical expenses incurred after 2/20/08, the
expenses must relate to ongoing (and not new) treatment and care.

Documentation

Points above the base points will be awarded based upon documentary proof only.
If causal connection to the fire is not clear from the medical records, a licensed health
care professional must provide an opinion that medical expenses were causally related to
the claim made in the lawsuit; gross income must be proved by W-2, 1099, tax return, or
schedule C, based upon the 2002 income or the average of the prior 3 years, whichever is
greater; and education must be proved by transcript.

Collateral Sources, Subrogation, and Liens

Some of the most difficult issues in any plan of distribution deal with collateral
sources and subrogation. Collateral sources are sources of money that a person may
receive from something other than a tort lawsuit. Collateral sources include health
insurance, life insurance, unemployment benefits, gifts, governmental grants, and any
other monetary or in-kind benefit. Subrogation and liens relate to the right of the entity
that provided the benefit (an insurance company, for example) to be paid back the
amount of the benefit from any award in the tort system. Most health insurance policies
provide that a plaintiff must reimburse their health insurer from a tort recovery for health
benefits that have been received before the plaintiff can keep the total amount of tort
award.
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Prior to any disbursements of settlement funds, counsel shall have the opportunity
to negotiate all liens with lien holders for each individual plaintiff.

The tort system generally does not allow evidence of any collateral source to be
introduced into evidence at the trial of a tort case. Each plaintiff is responsible for his or
her own subrogation/lien obligations to be paid out of an eventual tort award. An attempt
will be made by Plaintiffs’ counsel to negotiate all liens and subrogation interests.

Distribution and Allocation Process

Distribution of settlement funds shall be completed as soon as practicable after
court approval of this plan of distribution and any settlement that may be reached. There
shall be as few distributions as possible in order to decrease the cost of distribution.

Counsel for each beneficiary shall be responsible for allocating distribution
amounts for each beneficiary. It shall be presumed, in a personal injury claim, that each
minor child and spouse who is properly a Plaintiff shall receive 5% of the net recovery
unless this presumption is overcome by agreement of the involved parties.

Default Provisions

In the event that any beneficiary declines to accept a distribution of settlement
funds, that distribution shall be returned to the settlement fund.

In the event that a claimant does not properly complete and submit a claim form
by the date to be established by the Court as the BAR DATE, they will be forever barred
from asserting or receiving payment for any claims asserted.

Appeal

There shall be a right of appeal within 30 days of the receipt of the initial
evaluation notice to a neutral expert who is limited to reviewing a determination of points
based upon mathematical errors or errors in the application of points. The neutral expert
shall be selected by agreement of Plaintiffs’ counsel and shall not have authority to
increase or decrease awards based upon discretion.

EXxpenses
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All expenses incurred in the development of and in order to implement this plan
of distribution shall be paid from the settlement funds. Every effort shall be made to
keep these expenses as low as possible.



