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DECI SI ON AND ORDER

WLLIAME. SMTH, United States District Judge

The oftentimes tunul tuous rel ati onship between the State of
Rhode Island (“State”) and the Narragansett Indian Tribe of
Rhode Island (“Tribe” or “Narragansetts”) brings the parties
once again to court; the matter in dispute is whether the Tribe
may operate a “snmoke shop” onits settlenment | ands unfettered by
the State’s cigarette tax | aws.

Before the Court are the parties’ cross-notions for summary
judgnment in their respective actions for declaratory judgnment.
The Court concludes that the State properly nmay inpose its tax
on cigarettes sold at the tribal snoke shop l|ocated on the
settl enment | ands, and may enforce the law s crim nal provisions
agai nst non-conpliance that occurs on the settlenment | ands.
This conclusion is driven by the finding that the | egal
i ncidence of the State's cigarette tax schenme falls on the
purchaser or consunmer of cigarettes, and not on the Tribe
Under the State's cigarette tax scheme, the Tribe (like other
retail sellers of cigarettes) acts nerely as an agent for the
coll ection of the tax. It is appropriate for the State to
i npose this burden on the Tribe; and such a burden does not
anount to taxation of the Tribe, nor does it violate the Tribe's

sovereign rights. Consequently, the Tribe must conply with



Rhode Island’ s applicable tax laws if it wishes to continue to
sell cigarette products on the settlenent |ands. Further, for
t he reasons di scussed in greater detail bel ow, because the | egal
i ncidence of the tax schene falls on the consunmer, this Court
must decline to reach the question of whether the State may
i npose the cigarette tax scheme (or any other direct tax)
directly on the Tribe. And finally, this Court finds that the
State did not violate federal law nor the Tribe s sovereign
rights when it enforced the crimnal provisions of the State’s
cigarette tax scheme by executing a search warrant on the

settl enent | ands.



Backar ound

A. The Posture of the Case




The Tribe is a federally recogni zed Indian tribe,?! see Fina
Determ nati on for Federal Acknow edgnent of Narragansett I|ndian
Tri be of Rhode Island, 48 Fed. Reg. 6177-05 (Feb. 10, 1983),
residing on Settlenent Lands? l|located within the Town of
Charl est owmn, Rhode Island. On July 12, 2003, the Tri be opened

a snoke shop (the “Snoke Shop” or “Shop”) on the Settlenment

! Federal recognition confers certain status and privil eges
on a tribe:

Upon final determ nation that the petitioner exists as an
Indian tribe, it shall be considered eligible for the
services and benefits fromthe Federal governnment that are
available to other federally recognized tribes. The newy
acknow edged tri be shall be considered a historic tribe and
shall be entitled to the privileges and immunities
avail able to other federally recognized historic tribes by
virtue of their governnent-to-governnent relationship with

the United States. It shall also have the responsibilities
and obligations of such tribes. Newly acknow edged I ndi an
tribes shall |ikew se be subject to the sane authority of

Congress and the United States as are other federally
acknow edged tri bes.

25 C.F.R § 83.12(a).

2 As set forth in detail at p. 13, infra, the term
“Settlenment Lands” refers to approximately 1,800 acres of |and
acquired by the Tribe in exchange for the Tribe's settl enent of
clainms that were pending in the United States District Court for
the District of Rhode Island in the late 1970s. See 25 U.S.C.
8§ 1702(f). They do not include other |and acquired by the
Tri be. (For sinplicity, the Settlenent Lands are sonetines
referred to herein as “tribal |ands.”)
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Lands for the purpose of producing inconme for the Tribe. See
Joint Stipulations (“Stips.”)® 171 5, 7.

In general, retailers and distributors of cigarettes nust
conply with a nunmber of statutory requirenments relating to
traffic in cigarettes, including provisions governing taxation.
See RI1. Gen. Laws 8 44-20-1, et seq.; p. 17, infra.
Furthernmore, Rhode Island |law requires cigarette retailers to
obtain several permts and |licenses, including a retail sales
tax permt pursuant to RI. Gen. Laws 8§ 44-19-1 and a Sunday
sales permit fromthe pertinent nunicipality in accordance with
R1. Gen. Laws § 5-23-2. Presumably to increase the
profitability of the Shop and distinguish itself from other
retailers of cigarettes, and believing that the State did not
possess the legal authority to enforce its cigarette tax and
licensing requirements onit, the Tri be chose not to conply with
these laws. See Stips. 1 8.

For an unspecified period of time prior to the opening of
t he Shop, the Tribe i nported unstanped cigarettes onto its | ands
from other states in anticipation of the Shop’s grand opening.
See Stips. 1 4. When the Shop opened, the Tribe offered

unst anped and untaxed cigarettes to the general, retail public

3 1n order to expedite consideration of the case by this
Court, the parties have agreed to and filed joint stipulations
of fact. See p. 7, infra.



at prices substantially [ower than the m ni num established by
State | aw. See Stips. 1 7. The Tribe also did not collect
Rhode Island’s 7% retail sales tax from custoners purchasing
cigarettes at the Smoke Shop. See id. Al t hough sonme of the
cigarettes were being sold to tribal nmenbers, a | arge proportion

of the Shop’s custonmers were not nmenbers of the Tribe. See id.

Bel i eving that the operation of the Snoke Shop violated this
nmyriad of laws (and specifically R 1. Gen. Laws 88 44-20-35, 36,
37 and 38, which make it a m sdeneanor crimnal offense to sel
unstanped cigarettes, and allow the seizure of such cigarettes
as contraband), on July 14, 2003, the Rhode Island State Police
executed a search warrant at the Shop and confiscated the
Tribe s inventory of unstanped cigarettes. See Stips. T 9.
During the execution of the search warrant, an altercation
occurred between sone nenbers of the Tribe and several State
police officers. See Stips. T 10. Ei ght tribal nmembers,
i ncludi ng the Chief Sachemof the Tribe, were arrested foll ow ng
the nelée. See id.

In the wake of the police raid, both the State and the Tri be
brought the dispute to court. On July 15, 2003, the Tribe
brought the first action in this Court, seeking a declaratory

j udgnment agai nst the State, the Governor and Attorney General of



Rhode Island in their official capacities, the Rhode 1Island
State Police, Colonel Steven Pare of the Rhode Island State
Police in his official capacity, the Justices of the Superior
and District Courts of the State of Rhode Island (in their
official capacities),* the Town of Charlestown, and the
Charl estown Police Departnent. (For simplicity’s sake, these
Def endants are collectively referred to herein as “Defendants”
or “the State”.) The Tribe s Conplaint sets forth allegations
that the Tribe's status under the Rhode Island Indian Clains
Settlenment Act (“Settlenment Act”), 25 U.S.C. § 1701, et seq.
and its sovereign imunity as a federally recognized Indian
tribe preclude the State and its officials fromenforcing the
State’s cigarette sales and excise tax schene with respect to
tribal activities occurring on the Settlenment Lands. The Tribe
also filed a Mdtion for a Tenporary Restraining Order in an
effort to reopen the Snoke Shop pending the resolution of the
case.

On July 17, 2003, the State brought a separate declaratory
judgnment action in Rhode |Island State Superior Court seeking a

declaration that the Tribe's failure to comply with State

“ 1t is questionable whether the Justices of the Superior
and District Courts of Rhode 1Island are properly named
Def endant s. However, neither party has addressed this issue,
and in light of the Court’s holding, there seens to be little
reason to do so at this stage of the proceedings.
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excise, retail, and sales taxes is unlawful. The State al so
noved for a tenporary restraining order to prevent the Tribe
from selling cigarettes on its Settlenment Lands wthout
conplying with Rhode Island s sales and excise tax |laws. Later
t hat same day, the Tribe renoved the state court action to this
Court, purportedly pursuant to 28 U.S.C. 8§ 1441(b). The State
did not object to this procedural nmaneuver. After conferring
wi th counsel in chanbers on the parties’ respective Mtions for
Tenporary Restraining Orders, the parties represented to the
Court that the essential facts were not in dispute. They
agreed, therefore, to file stipulated facts and cross-notions
for summary judgnment on an expedited schedul e. Further, the
parties agreed that the Snmoke Shop would remain closed pending
the resolution of the issues in the case, thereby nmooting the
requests for Tenporary Restraining Orders.

On July 18, 2003, the Court consolidated the actions
pursuant to Federal Rule of Civil Procedure 42(a). Thereafter,
the Court consolidated the parties’ Mtions for Prelimnary
| njunctive Relief with the trial of the action on the nerits,
and, with the agreenent of the parties, the Court established an
expedited schedul e. On July 30, 2003, the parties submtted

factual stipulations and on August 20, 2003, they filed their



cross-motions for summary judgnent. The Court heard oral
argunment on Septenber 23, 2003.

B. Jurisdiction

Al t hough t hese cases have been consol i dat ed pursuant to Fed.
R Civ. P. 42(a), the actions remain separate and this witer
must first determ ne whether this Court has subject matter
jurisdiction over each case independent of the other. The
Court’s subject matter jurisdiction in one case does not
automatically confer it in the other.

Subj ect matter jurisdiction clearly exists in the action
originally filed by the Tribe in this Court. See 28 U S.C. 8§
1362 (which provides that “United States District Courts shal
have original jurisdiction over all civil actions, brought by an
Indian tribe . . . wherein the matter in controversy arises
under the Constitution, laws, or treaties of the United
States.”) (enphasis added).

Jurisdiction over the State’'s suit, which was renpved to
this Court, is another matter. This Court nmy exercise subject
matter jurisdiction as to that action only if the State coul d
have brought it in this Court originally. 28 U S.C. § 1441(b).
Under the “well pleaded conplaint” rule, the federal question
upon which subject matter jurisdiction is prem sed nust be

ascertainable on the face of the plaintiff’s conplaint. See
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Ri vet v. Regions Bank of Louisiana, 522 U.S. 470, 475, 118 S.

Ct. 921, 139 L. Ed. 2d 912 (1998); Delta Dental of Rhode Island

v. Blue Cross & Blue Shield of Rhode Island, 942 F. Supp. 740,

747 (D.R 1. 1996). The federal question nust be presented by
the plaintiff in the conplaint, and cannot arise nerely as a
defense to the plaintiff’'s allegations. See Rivet, 522 U. S at
475 (“A defense is not part of a plaintiff’s properly pleaded

statenent of his or her claim”); Delta Dental, 942 F. Supp. at

747 (“An action arising under state | aw cannot be renpved solely
because a federal right or immunity can be raised as a
def ense.”).

The State brought its action under Rhode Island s Uniform
Decl aratory Judgnments Act, R I. Gen. Laws § 9-30-1, et seq.,
seeking a declaration that the Tribe' s failure to conmply with
Rhode Island’'s cigarette sales and excise tax schene was
unl awful . The State’s Conplaint did not nmention the Settl enment
Act, nor did it assert any other claimgrounded in federal |aw.
In its renmoval papers filed with this Court, the Tribe cited the
Settlement Act, 28 U S.C. 8 1362, and two federal cases as
grounds for this Court’s jurisdiction over the renoved action,
and the State did nothing to oppose the renoval.

The parties’ cooperative effort to consolidate their cases

in one court is adm rable, but mutual desire and conveni ence is

11



plainly insufficient to confer subject matter jurisdiction.
First, the Settlenent Act cannot be a basis for subject matter
jurisdiction over the State’'s action because the State did not
bring its clainms under the Settlenment Act. |In referring this
Court to the Settlenment Act, the Tribe essentially argues that
the Court can maintain jurisdiction over the State’'s Conpl ai nt
because the Tribe would raise the Settlement Act as a defense to
the State’ s declaratory judgnent action. As discussed above,
the invocation of a federal statute as a defense is sinply not,
by itself, a viable basis for jurisdiction. Second, 28 U S.C.
8§ 1362 only vests jurisdiction in a federal court over actions
brought by an Indian tribe under the |aws of the United States.
Since the State could not have brought an action in federa

court under section 1362, the Tribe cannot properly rely on it
to renove the State’'s Conplaint to this Court.

Third, the cases cited by the Tribe in support of renoval

are unavailing and i napposite. Shaw v. Delta Air Lines, Inc.

463 U.S. 85, 103 S. C. 2890, 77 L. Ed. 2d 490 (1983) is
frequently cited for the proposition that federal |aw preenpts
state law in ERISA cases, but it has nothing to do with the

asserted grounds for the Tribe's renoval here. Penobscot Nation

V. Ceorgia-Pacific Corp., 106 F. Supp. 2d 81 (D. Me. 2000)

invol ved an application of the well pleaded conplaint rule;

12



t here, however, jurisdiction over an Indian tribe s challenge to
Mai ne’ s Freedom of Information Act was refused.

Therefore, because this Court has no basis for exercising
subject matter jurisdiction over the State’s Conplaint, that
action is dism ssed and remanded to state court.?®

C. The Hi story of the Narragansett Tribe and its
Rel ati onship with the State of Rhode |sl and

Some historical context regarding the parties’ relationship
is hel pful in understanding and deciding the questions
presented. A slightly nore than thunbnail discussion of this
relationship foll ows.

The Narragansetts and the Puritan col onists of what is now
Rhode |sland peacefully coexisted from the time of the
colonists’ arrival until the end of the 17" century when the

Tri be was drawn into King Philip' s War. See Narragansett |ndian

Tribe v. Nat’'l Indian Gam ng Commin, 158 F.3d 1335, 1336 (D.C

Cir. 1998) (citing WIlliamG MLoughlin, Rhode Island 4-5, 9-10

(1978)).% As a result of the war, the Tribe was deci mated and

®As a practical matter, this ruling will likely have no
effect on the Court’s ability to address the i ssues necessary to
resolve this case. The Court will treat the State’s Mtion for

Summary Judgnent in the State’'s case as a notion for summary
judgnment in the Tribe' s action.

® King Philip's War was waged in 1675 between the British
governnment and various Native Anerican tribes. At the time of
t he war, Metaconet, Massasoit’s son, was Chi ef of the Wanpanoags
and had been friendly with the British. The British referred to

13



its remaining nmenmbers settled on land in what s now
Char| est own, Rhode Island. See id. 1In 1880, after nearly one
hundred years of resistance, the Narragansetts agreed to sel
all but two of their acres in Charlestown for the sumof $5, 000.
See id.

For nearly a century, all was quiet. Then, early in 1978,
the Tribe filed two conplaints in this Court that rocked the
State (and particularly the residents of Charlestown), alleging
its entitlement to the possession of approximtely 3,200 acres
of land in Charlestown. The Tribe claimed that it owned this
| and as part of its historical aboriginal territory, and that
the State had inproperly alienated the Tribe fromthe land in
1880 in violation of the Indian Nonintercourse Act, 25 U.S.C. §

177.7 The Tribe contended that the alienation of the | ands

Met aconet as “Philip,” after Philip of Macedon.

" The Indian Nonintercourse Act was enacted not |long after
the founding of the nation, at a time when the relationship
bet ween the newly formed governnment of the United States and the
various Native American tribes inhabiting the land was in its
infancy. The act enbodies the policy of the United States to
acknowl edge and guarantee the Indian tribes’ right of occupancy
of tribal lands and to prevent the tribes from disposing of
their land inprovidently. Narragansett Tribe of Indians v.
Sout hern Rhode Island Land Dev. Corp., 418 F. Supp. 798, 803
(D.R|. 1976).

The act provides, in pertinent part, that:

No purchase, grant, |ease, or other conveyance of |ands, or
of any title or claimthereto, from any Indian nation or

14



viol ated the Nonintercourse Act because the transfer was never
approved by the federal government. The Tribe argued that its
aboriginal title to these | ands was never extingui shed and was
therefore superior to any title held by any I|andowner who
acquired | and subsequent to the transfers in 1880.

The filing of these suits clouded the titles of hundreds of
| andowners in Charl estown. To clear up this nmurky state of
affairs, and resolve the land dispute, the Narragansetts,
Charl estown, and the State settled the |l awsuits and nenori alized
their agreenment in a Joint Menorandum of Understandi ng (“JMOU")
on February 28, 1978. See 25 U.S.C. 88 1701(c), 1702(h). The
JMOU, anong other things, provided for the following: (1) the
State would enact legislation creating a state-chartered,
I ndi an-controlled corporation with an irrevocable charter for
t he purpose of permanently hol ding and managi ng the Settl enment
Lands in trust for the Narragansetts; (2) the Settl enent Lands
woul d i ncl ude approxi mately 900 acres of privately held land (to
be purchased with a federal appropriation) and approxi mtely 900
acres of state owned land (to be transferred by the State); (3)

the Settlenent Lands would be subject to a special federa

tri be of Indians, shall be of any validity in law or
equity, unless the same be made by treaty or convention
entered into pursuant to the Constitution.

25 U.S.C. § 177.
15



restraint against alienation and would be exenpt from federal,
state, and |l ocal taxation; the Town would instead receive “in
i eu” paynents for governnmental services provided by the Town
with respect to the land; (4) all laws of the State would
continue in full force and effect on the Settlenment Lands, but
the Indian-controlled corporation would be given authority to
establish its own hunting and fishing regulations on the
Settlenment Lands; and (5) the Narragansetts would agree to
dism ss with prejudice their conplaint against the State, and
agree to the extinguishment of all Indian |and clainms in Rhode
| sl and. JMOU (reprinted at H. Rep. No. 1453, 95'" Cong., 2d

Sess. 6 (1978)); Town of Charlestown v. United States, 696 F.

Supp. 800, 802-03 (D.R 1. 1988).
Because Congress has pl enary power over Indian matters, the
settl enment agreenent was neani ngl ess unless it was passed into

| aw by an act of Congress. See Rhode Island v. Narragansett

| ndian Tribe, 19 F.3d 685, 689 (1st Cir. 1994) (“Narragansett

| ndi an Tribe”) (citing Morton v. Mancari, 417 U. S. 535, 551-52,

94 S. Ct. 2474, 41 L. Ed. 2d 290 (1974)). At the behest of the
State’s congressional del egati on, Congress enacted the
Settl enent Act, which in | arge neasure tracks the substance and

structure of the JMOU. See jd.
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The Settlement Act established a fund with an initial
appropriation of $3,500,000 for the purchase of the privately
owned | ands that were to conprise half of the Settl enment Lands.
See 25 U. S.C. 88 1703-07, 1710. To facilitate the purchase and
transfer of these | and tracts, the Settlement Act called for the
creation of a state-chartered corporation by the State of Rhode
Island (“State Corporation”). See 25 U.S.C. 88 1705-07.
Consistent with the JMOU, the Settl ement Act further provided
that the land transferred to the State Corporation would not “be
subject to any form of Federal, State, or local taxation
." 25 U.S.C. § 1715(a).

The final link in the settlenent chain was passed by the
Rhode | sl and General Assenbly on May 4, 1979. As required by
the Settlenment Act, the General Assenmbly enacted the
Narragansett | ndian Land Managenent Corporation Act (the “State
Act”), Pub. L. No. 1979, ch. 116, 1979 R 1. Pub. Laws 402, which
“aut horized, <created and established a permanent, public
corporation of the state having a distinct |egal existence from
the state and not constituting a departnment of state

government[.]” R 1. Gen. Laws § 37-18-3. Like the Settl enent

17



Act, the State Act exenpted the Settlenent Lands from taxation
and assessnent .8

Al t hough the State Corporation was apparently intended to
be permanent, in 1985, the Rhode Island General Assenbly anmended
the State Act by providing an expiration date for the State
Corporation and for the transfer of the Settlement Lands from
the State Corporation to the Narragansetts. See R 1. Gen. Laws
88 37-18-12, 37-18-13. These anmendnents were contingent upon
t he Narragansetts obtaining federal recognition as an I|ndian
tribe pursuant to 25 U.S.C. § 1707 and 25 C.F.R. 8 83. Once the
Tri be attained this status, the State Corporation would cease to
exist and the Settlenment Lands would be transferred to the
Narragansetts. See R 1. Gen. Laws 8 37-18-13. On February 2,
1983, the federal governnent recognized the Narragansetts as an

| ndian tribe. See 48 Fed. Reg. 6177-78 (Feb. 2, 1983).

8 The State Act provided, in pertinent part, that:

[t]he [State] corporation shall make paynents in |ieu of
real property taxes and assessnents to the town wth
respect to incone producing projects of the corporation
| ocated in the town, and for police, fire,
sanitation, health ©protection and nunicipa
services provided by the town to the real estate

held by the <corporation in the town. The
paynments in lieu of taxes shall be in such
anmpunts as shall be agreed upon by the

corporation and the town.
R 1. Gen. Laws § 37-18-9(b).
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Pursuant to the anmendnents to the State Act, the Settlenent
Lands were then transferred to the Narragansetts. Vil e the
State Act, Ilike the Settlement Act, recognized that the
Nar ragansetts were not required to pay any taxes or assessments
on the Settlenment Lands, the State Act also provided that the
St ate Corporation was subject to all of the crimnal and civi

|aws of the State. See R 1. Gen. Laws 88 37-18-9, 37-18-11. 1In
1988, the Settl enment Lands changed hands for the last tinme when
t he Narragansetts deeded the Settlenment Lands to the Bureau of
I ndian Affairs (“BIA") to be held in trust for the Tribe. See

Nar r agansett I ndian Tri be, 19 F.3d at 689. The deed

transferring the Settlenment Lands to the BIA expressly
recogni zed the applicability of state laws conferred by the
Settlement Act.® As things presently stand, the Settl ement Lands
remain in the hands of the BIA in trust for the Tribe.

1. Sunmmary Judgnent St andard

Summary judgment is appropriate when there are no genuine
issues of material fact, and the noving party is entitled to

judgnment as a matter of law. See Fed. R. Civ. P. 56(c). The

® On Septenber 4, 2003, after the commencenment of this
litigation, the Tribe filed a new deed with the BIA. The new

deed elimnates this |anguage. The State has initiated an
action in this Court against the BIA to prevent the acceptance
of the new deed. See Carcieri, et al. v. Norton, et al., C A

No. 03-469S (D.RI. filed Oct. 8, 2003). No action has yet been
taken in that case.
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Court must “view all facts and draw i nferences in the |ight nost

favorable to the nonnoving party.” Reich v. John Alden Life

Ins. Co., 126 F.3d 1, 6 (1st Cir. 1997) (citing Continental Cas.

Co. v. Canadian Universal Ins. Co., 924 F.2d 370, 373 (1st Cir.

1991)). As discussed above, the relevant facts in this case, as
presented in the parties’ stipulations, are well known and not

in dispute. The matter is therefore ripe for sumary judgment.

[11. Anal ysi s

A. Rhode Island’'s Cigarette Tax Schene

Every person engaged in the sale of cigarettes in Rhode
Island mnust first obtain a license from the State Tax
Adm nistrator. R 1. Gen. Laws § 44-20-2. |In addition to this
l'icensing requirenment, Rhode Island inposes an excise tax on
cigarettes sold, distributed, held, or consumed within its
bor ders. R 1. Gen. Laws § 44-20-12. The tax is collected
t hrough the sale of cigarette stanps, which nust be affixed to
all packages of cigarettes possessed within the State (wth
limted exceptions). R I. Gen. Laws 88 44-20-13, 44-20-18, 44-
20-30. State law also requires aretailer to add a sales tax to

the sale price of the cigarettes. R I. Gen. Laws § 44-18-109.
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The excise tax inposes obligations on distributors,
deal ers, 1 and consunmers. Distributors nust affix tax stanps in
t he proper denom nations at the | ocation where their license is
i ssued. The stanps may be affixed to a distributor’s cigarettes
at any time before transferring the possession of the
cigarettes. R 1. Gen. Laws § 44-20-28. \Wen a deal er receives
unst anped ci garettes, he or she nmust affix stanps within twenty-
four hours after com ng i nto possession of the cigarettes. R |
Gen. Laws § 44-20-29. Furthernore, the State, wth the
assi stance of the federal governnment, has devel oped a nethod to
coll ect the excise tax fromconsunmers who resi de i n Rhode | sl and
but purchase cigarettes from a dealer outside of the State.?!!
Finally, State law nmakes it wunlawful to sell or possess
unstanped cigarettes, see R 1. Gen. Laws 88 44-20-35, 44-20- 36,

and cigarettes not bearing stanps that are not exenpt are

YA deal er “nmeans any person other than a distributor who is
engaged in [Rhode |Island] in the business of selling
cigarettes.” R |. Gen. Laws 8 44-20-1(3).

“The Jenkins Act, 15 U.S.C. § 375, et seq., was designed to
assi st states in collecting cigarette sales taxes on cigarettes
sold through mail order or over the Internet. Under that act,
persons who ship cigarettes into Rhode Island that do not bear
the requisite tax stanp are required to provide Rhode Island s
State Tax Administrator with a periodic report of their
customers. Upon receipt of the report, the state will send tax
bills to the custonmer inform ng himor her of their obligation
to pay the requisite tax under Rhode Island | aw.
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contraband and subject to seizure by the State. R 1. Gen. Laws
88 44-20-37, 44-20-38.1%

B. Where Does the Legal Incidence of the Cigarette Tax
Eal 1 ?

The legality of Rhode Island s inposition of the Cigarette
Tax on the sale of cigarettes by the Tri be depends al t oget her on
a determnation of who bears the legal incidence of the
Cigarette Tax. |If, as the State contends, the incidence of the
Cigarette Tax ultimately falls on consunmers (i.e., those who
patroni ze the Snoke Shop as purchasers of cigarettes), that
di sposes of the case, as the State cannot be barred from
enforcing the Cigarette Tax by virtue of the Tribe s sovereign
st at us. However, if, as argued by the Tribe, the |egal
incidence of the Cigarette Tax rests on the Tribe or its
menbers, as dealers of cigarettes, the Cigarette Tax cannot be
enforced absent clear congressional authorization which, the

Tribe clainms, is absent. See Okl ahoma Tax Commin v. Chi ckasaw

Nation, 515 U.S. 450, 459, 115 S. Ct. 2214, 132 L. Ed. 2d 400

(1995) (citing Moe v. Confederated Salish and Kootenai Tribes of

Fl at head Reservation, 425 U S. 463, 475-81, 96 S. Ct. 1634, 48

L. Ed. 2d 96 (1976)); County of Yakima v. Confederated Tribes

2For sinplicity, the Court will refer to the conplex of
cigarette tax statutes descri bed above as the “Cigarette Tax” or
“Cigarette Tax Schene.”
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and Bands of the Yakima | ndian Nation, 502 U S. 251, 258, 112 S.

Ct. 683, 116 L. Ed. 2d 687 (1992).

To answer the question of where the |egal incidence of the
tax falls, the Court begins by exam ning the pertinent |anguage
of the statute in question. The Suprenme Court has held that the
applicabl e taxing statute nust be given “a fair interpretation

as witten and applied . . . .” Cal. Bd. of Equalization

V. Chenehuevi Indian Tribe, 474 U. S. 9, 11, 106 S. Ct. 289, 88

L. Ed. 2d 9 (1985) (per curianm; see Chickasaw, 515 U. S. at 461.

Rhode Island lawis explicit: “[a]ll taxes paid in pursuance of
[the Cigarette Tax] are conclusively presumed to be a direct tax
on the retail consumer, precollected for the purpose of
conveni ence and facility only.” R. 1. Gen. Laws § 44-20-53.1 |In
other words, the retailer pays the Cigarette Tax to the
whol esal er or distributor and then adds it to the price paid by
the ultimate purchaser of the cigarettes.

The State contends that a literal readi ng of Rhode Island’ s
Cigarette Tax Schenme nmkes plain that the | egislature intended
to place the legal incidence of the Cigarette Tax on the

consuner. The State relies on a raft of United States Suprene

BPprovisions of this type have been referred to as “pass
t hrough” provisions, in that the |anguage of the statute
requires distributors and retailers to pass on the tax to
consuners via the price of the product. See Chickasaw, 515 U.S.
at 461; Me, 425 U.S. at 482.
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Court decisions uniformy holding that the |egal incidence of
taxes of this stirp falls on the consumer. The Tribe rejoins
that while Rhode Island | aw creates a “legal presunption” that
the incidence of the tax falls on the consunmer, “the operati onal
| egal incidence of the tax falls squarely on the Tribe.” PIl.
S.J. Mem at 47.

The Tribe’s argunment m sses the mark. As the State points
out, the Suprenme Court has upheld the inposition of various
state tax laws pertaining to the sale of cigarettes on I|ndian

| and. See, e.q., Dept. of Taxation and Fin. of New York v.

MI|helmAttea & Bros., Inc., 512 U. S. 61, 114 S. Ct. 2028, 129

L. Ed. 2d 52 (1994); Washington v. Confederated Tribes of

Colville Indian Reservation, 447 U.S. 134, 100 S. Ct. 2069, 65

L. Ed. 2d 10 (1980); Moe, 425 U. S. 463. These cases have
soundly rejected the argunent made by the Tribe that the pass
t hrough provision places the “operational” |egal incidence on
Tribe, and therefore ampbunts to a tax on the Tribe itself.

For exanple, in Me, the Supreme Court considered a state
t axi ng schene very simlar to Rhode Island s. The Confederated
Salish & Kootenai Indian Tribes brought an action seeking
declaratory and injunctive relief against Montana' s cigarette
licensing statute as applied to tribal menbers selling

cigarettes on reservation |and. Under Montana’'s cigarette
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licensing statute, a seller of cigarettes was required to
precol |l ect taxes on cigarettes sold at retail by adding the tax
to the sale price of the cigarettes. The tribes argued that the
procedure made “the Indian retailer an ‘involuntary agent’ for

coll ection of taxes owed by non-Indians” and was therefore “a
‘gross interference with [their] freedom from state regul ation

.7 1d. at 482 (citing Warren Trading Post v. Arizona Tax

Commin, 380 U.S. 685, 85 S. Ct. 1242, 14 L. Ed. 2d 165 (1965)).
The tribes further contended that forcing themto collect the
cigarette tax on sales by Indians to non-Indians anounted to a
tax on the tribes. See id. at 481.

Looking to the | anguage of the statute, which provided that
the tax “shall be conclusively presunmed to be [a] direct [tax]
on the retail consunmer precollected for the purpose of
conveni ence and facility only,” (quoting Mont. Rev. Code Ann. 8§
84-5606(1) (1947)), the Court agreed with the lower court’s
conclusion that “it is the non-Indian consumer or user who saves
the tax and reaps the benefit of the tax exenption.” |d. at
482. The Court found that the purpose of the tax schenme was to
reduce the chance that non-Indian purchasers would purchase
unstanped cigarettes without later submtting the appropriate
tax. The Court reasoned that Mntana's

requi renment that the Indian tribal seller collect a
tax validly i nposed on non-Indians is a m ni mal burden

25



designed to avoid the likelihood that in its absence
non-1 ndi ans purchasing from the tribal seller wll
avoi d payment of a concededly | awful tax.
ld. at 483. Therefore, “to the extent that the ‘snoke shops’
sell to those upon whomthe State has validly inposed a sales or
excise tax . . . the State nmay require the Indian proprietor
sinply to add the tax to the sales price[.]” [1d. at 483.
Si nce Mbe, the Supreme Court has continued to affirmthat

cigarette tax schenes containing pass through provisions place

the I egal incidence of the tax on the consunmer. See Chi ckasaw,

515 U. S. at 461 (pass through provisions are dispositive when

determ ni ng who bears a tax’s legal incidence); MIlhelm Attea,

512 U.S. at 64 (upholding cigarette tax schene that provides
that “the ultimate incidence of and liability for the tax [is]
upon the consuner”). | ndeed, the Supreme Court has upheld
numerous cigarette tax schemes even without pass through
| anguage that explicitly states that the consumer bears the

| egal incidence of the tax. See Chenehuevi, 474 U S. at 11

(hol ding that an express pass through statenent is not necessary
before an Indian tribe may be required to collect cigarette
taxes); Colville, 447 U S. at 159 (holding that the |egal
incidence of a cigarette tax fell on the consumer, and not the
| ndian tribe, because the consuner’s purchase of the cigarettes

was the first taxable event in the chain of distribution).
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The Tribe attenpts to circunmvent this form dable |ine of
Suprene Court authority with a decision of the Rhode Island

Suprenme Court — Daniels Tobacco Co., Inc. v. Norberg, 335 A 2d

636 (R 1. 1975). Daniels involved an attenpt by the Rhode
| sland State Tax Adm nistrator to assess $21,733.16 in taxes on
cigarettes and tobacco products that had been stolen prior to
the assessment. At an adm nistrative hearing, the taxpayer, a
distributor, submtted evidence that seventy percent of the
cigarettes upon which taxes were assessed were destined for out-
of -state sale. The Adm nistrator ruled against the taxpayer,
and ordered full paynent of the taxes due. The taxpayer
appealed to the Superior Court, which reversed the decision of
the Admi nistrator and ordered a refund to the taxpayer in the
anount of $15,321.88. The Superior Court held that the Rhode
| sland Cigarette Tax Scheme inposed a tax only on cigarettes
sold in Rhode Island, or held for sale in Rhode Island.
Accordingly, a tax could only be inposed on the quantity of
cigarettes that was being held for sale in Rhode Island.

On appeal, the taxpayer contended that he was entitled to
a refund of the tax assessed on cigarettes held for sale in
Rhode 1sland because they had been stolen before they were
shi pped or delivered to custoners in Rhode Island. 1d. at 505.

The taxpayer argued that, under Rhode Island |law, distributors
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are not liable for the inposition of the Cigarette Tax because
the tax is actually a direct tax on the consuner. The Rhode
| sl and Suprene Court di sagreed, holding that the | egal incidence
of the tax falls on the distributor, not the consuner:
The taxpayer overl ooks 8§ 44-20-28, which requires a
distributor to affix tax stanps to all cigarettes he
di stri butes. [T]he nere fact that the ultimte
econom ¢ burden of a tax is on the consuner does not

determ ne the | egal incidence of the tax.

ld. at 506 (citing Ferrara v. Director, Div. of Taxation, 317

A.2d 80 (N.J. Super. 1974)). The court concluded that the risk
of loss of cigarettes lies with the distributor and not the
st at e.

The Tribe contends that Daniels controls here, even in the
face of the substantial Suprene Court authority to the contrary,
because the Rhode Island Supreme Court is the final arbiter of
Rhode I sland | aw. The Tribe’s argunent is m sguided for several
reasons.

As an initial matter, this Court is not bound by the Rhode
| sland Supreme Court’s reasoning in Daniels. |ndeed, when the
ri ghts of sovereigns are inplicated, this Court is conpelled to
| ook to federal |aw to determ ne where the | egal incidence of a

state tax falls. See United States v. M ssissippi Tax Conm n,

421 U.S. 599, 609 n.7, 95 S. Ct. 1872, 44 L. Ed. 2d 404 (1975);

Kern-Linerick, lInc. v. Scurlock, 347 U.S. 110, 121, 74 S. C
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403, 98 L. Ed. 546 (1954) (where the legal incidence of a tax
falls is a question of federal |aw, otherwise “a state court
m ght interpret its tax statute so as to throw tax liability
where it chose, even though it arbitrarily elimnated an exenpt
sovereign”).!* Moreover, because Daniels predates Mye, the Rhode
| sl and Suprene Court rendered its decision w thout the benefit
of the Supreme Court’s finding that pass through tax provisions
are dispositive as to who bears the |egal incidence of a tax.
As such, the holding of Daniels, even if read as the Tri be woul d
have it, is suspect and, in any event, unpersuasive in |light of

Mbe. 15

“1n fact, one case cited by the Tribe for the proposition
that Daniels controls actually states just the opposite. See
Sac and Fox Nation of M ssouri v. Pierce, 213 F.3d 566, 578 (10!"
Cir. 2000) (“For our purposes, the question of where the |egal
i ncidence of the Kansas notor fuel tax rests is one of federal
law.”). For this reason, the Tribe's reliance on Coeur D Al ene
Tribe v. Hammond, 224 F. Supp. 2d 1264, 1270 (D. Id. 2002) does
not assist it. |In Hammond, the court inproperly relied on |Idaho
Suprene Court precedent to hold that the | egal incidence of an
| daho fuel sales tax fell on Indian retailers, and not the
consuner.

% Furthernore, even if this Court were bound by Daniels
(which it undoubtedly is not), its holding is anbiguous wth
regard to the | egal incidence of Rhode Island s Cigarette Tax.
Daniels did not explicitly hold that the | egal incidence of the
Cigarette Tax Schene fell on the distributor (although this nmay
wel | have been the court’s intention); rather, the explicit
hol ding in Daniels is that the sole fact that the final economc
burden of the Cigarette Tax rests on the consumer is not
di spositive when determ ning who bears the |egal incidence of
the tax. This says nothing about whether the pass through
provi sion of the Cigarette Tax places the | egal incidence of the
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In plain |anguage, the pass through provision of Rhode
| sland’ s Cigarette Tax Schene states that the | egal incidence of
the Cigarette Tax falls on the consuner. While the Suprene
Court has held that a tax schenme does not need to contain such
an express statenent to place the legal incidence of a tax on
the consuner, the Court has enforced such provisions when they
are present. Rhode Island’'s Cigarette Tax Schene is virtually
identical to the pass through provision upheld by the Suprene
Court in Me, and under the holding of Chickasaw that is
“di spositive”. 515 U.S. at 461. Moreover, the Tribe's
argument that, notw thstanding section 44-20-53, it bears the
“operational legal incidence” of the cigarette tax, sinply
cannot withstand this tidal wave of authority. The Supreme
Court has stated repeatedly that a state may inmpose m ni mal
burdens on retailers of cigarettes (specifically, Indian tribes)
by using pass through | anguage in order to ensure that a tax is
col l ected, wi thout changing the I ocus of the |legal incidence.
The m niml adm nistrative burden of precollection sinply does
not overconme the force of state | aw placing the | egal incidence
on the consunmer. This Court finds that the requirenments that

the Cigarette Tax Schene places on the Tribe are no nore

tax on the consuner, or whether it falls on soneone else --
i ndeed, Daniels never explicitly addressed the pass through
pr ovi si on.
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burdensome than those previously upheld in Me, Colville,

M| helmAttea, and their kindred cases.'® Therefore, based upon

the clear |anguage of section 44-20-53, this Court holds that
the | egal incidence of Rhode Island’s Cigarette Tax falls on the
consuner . 7

C. The Unanswer ed Questions

The Court’s determ nation that the | egal incidence of the
Cigarette Tax falls on the consuner, and not the Tribe, renders
it unnecessary and inappropriate to decide two essentially
identical questions contained in the Conplaint and argued
extensively by the parties; both questions involve the issue of
whet her, assum ng that the | egal incidence of the Cigarette Tax
falls upon the Tribe, such a tax is lawful in light of the
Tribe’ s sovereign status, and the requirenment of unm stakably
cl ear congressional authorization for a direct tax on the
Tribe.® In the context of declaratory judgnent actions, the

First Circuit has urged district judges to exercise caution in

6 See, e.qg., Chickasaw, 515 U.S. 450; Chenehuevi, 474 U.S.

¥ The Conpl ai nt does not request a decl arati on about whet her
the State may inpose its Cigarette Tax on either Indian or
tri bal consunmers who purchase Snmoke Shop products, and this
Court nmakes no finding on that issue in this decision.

8 See, e.g., PI. S.J. Mem at 15-44; Def. S.J. Mem at 5-22;
Pl. Reply Mem at 6-39; Def. Mem Opp. S.J. at 3-25.
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deciding difficult constitutional questions. InEl Dia, Inc. v.

Her nandez Colon, 963 F.2d 488 (1t Cir. 1992) the court

admoni shed:

Especially when matters of great public nmonent are

i nvol ved, decl aratory judgnments should not be
pronounced ‘unless the need is clear, not renmote or
specul ative.’ . . . [Clourts should wthhold

declaratory relief as a matter of discretion if such
redress is unlikely to palliate, or not needed to
pal |i at e, the fancied injury, especially when
refraining from 1issuing a declaratory judgnment
‘“avoi d[ s] the premature adjudi cation of constitutional

issues.” . . . [We believe that decl aratory judgnents
concerning the constitutionality of governnent conduct
wi || al nost al ways be inappropriate when the

constitutional issues are freighted with uncertainty

and the underlying grievance can be renedied for the

ti me bei ng without gratuitous exploration of uncharted

constitutional terrain.
Id. at 494 (citations omtted). Thus, although the Tribe seeks
decl arations both that “the [Tribe], wthin its inherent
soverei gn power and as a matter of federal |aw, has authority to
sell cigarette products free fromstate | aws upon Tri bal | ands,”
and that “the Settl ement Act does not subject the Tribe to State
taxation for the sale of cigarette products,” Conplaint at 8, {1
a, b, this Court will not oblige. In order to analyze these
guestions, the Court would have to assunme hypothetically that
the I egal incidence of the Cigarette Tax fell on the Tribe; all
subsequent conclusions with respect to the Tribe s retained
rights of sovereignty and the State's jurisdiction over the

Settl ement Lands woul d proceed on the basis of this conjecture.
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To issue gratuitous declarations on complex and untested
constitutional questions, especially in the area of the
authority of the State (via the Settlenment Act) to inpose a
direct tax on the Tribe, ! woul d al nrost certainly offend the call
for judicial discretion announced in El Dia.

If this | eaves the waters in a turbid state, that cannot be

avoided. The nature of the State’s jurisdictional power over

the Settlenment Lands and the contours of the Tribe' s retained

rights of sovereignty have |long been and “remain[] ill-defined
in certain respects.” Narragansett Indian Tribe, 19 F.3d at
705. These and other questions will be tested in their own
tinme.

D. May the State Enter Onto the Settlenent Lands to
Enforce the Cigarette Tax Schene W thout Violatingthe
Tribe's Retained Rights of Sovereignty?

The Tribe al so seeks declarations that the July 12, 2003
search warrant, and the arrests made in connection with its
execution, be “vacated or otherw se held in violation of federal
| aw and the Tribe's sovereign rights thereunder.” Conpl aint at

8, 1M c, d. This Court has held that the | egal incidence of the

¥ The Court is especially mndful of the early statenment of
the Suprenme Court that “the power to tax involves the power to
destroy,” MCulloch v. Maryland, 17 U S. (4 Wheat.) 316, 431, 4
L. Ed. 579 (1819), and the “categorical approach” with respect
to a state’s power to tax reservation |ands and |ndians
subsequently adopted by the Court. Yakima, 502 U S. at 258; see
n.22, infra.
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Cigarette Tax Schene falls on the consumers of Snoke Shop
products, not on the Tribe. Therefore, the Tribe is obligated
under the Cigarette Tax Schenme to purchase tax stanps for the
cigarettes that it intends to sell at its Snoke Shop, or to
purchase cigarettes for resale which already have stanps
af fi xed. The refusal or failure of the Tribe to do so is a
crimnal offense, albeit a nmnor one. The question, then, is
whet her and to what extent may State |aw enforcenment officers
invade tribal lands to enforce this type of violation of State
| aw. Asked anot her way, does the sovereign status of the Tribe
and its land stand as a barrier to the enforcenment of the
crimnal provisions of the Cigarette Tax Schene.

The anal ysis of this question begins where the First Circuit

left off in its informative discussion of the history and

application of the Settlement Act in Narragansett |ndian Tribe.
The dispositive finding in that case was that Congress, in
passing the Indian Gam ng Regulatory Act (“Gaming Act”), had
inpliedly repealed the Settlenent Act with respect to ganbling

activities. 19 F. 3d at 704-05.
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Regar di ng section 1708 of the Settl enent Act,?° Judge Sel ya,
witing for the court, considered whether its scope enconpassed
the State’s civil regulatory jurisdiction. In concluding that
it did, the court exam ned the evolution of the |anguage, as
expressed in the JMOU, the original Senate bill, and the final
enact ed version:

[t] he progressive devel opnent of the jurisdictiona

| anguage can nore plausibly be interpreted as intended

to clarify the breadth of the grant, rather than to

narrow it . . . . *“Civil and crimnal |aws and

jurisdiction” nore obviously includes all sorts of
jurisdiction, and can fairly lay claimto being the
broadest of the three fornul ations.

ld. at 695.

The court, of course, carefully circunscribed its hol ding
to the particular issue before it, acknow edging that it could
not answer “all the relevant questions” pertaining to the
contours of the concurrent sovereignty of State and Tribe.
Neverthel ess, in explaining its conclusions with respect to the
interplay between the Settlement and Gamng Acts, the court

“offer[ed] a few words of guidance” regarding the shared

jurisdiction of the State and the Tri be:

20 25 U.S.C. § 1708(a) provides:

I n gener al

Except as otherwise provided in this subchapter, the
settlement | ands shall be subject to the civil and cri m nal
laws and jurisdiction of the State of Rhode Island.
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[t]his means that the state continues to possess a
quantum of regulatory authority. Of  course, any
effort by the state to exercise this residual
authority is hedged in by barriers on both sides: on
one side, by the Tribe's retained rights of
sovereignty; on the other side, by the Tribe's
congressionally approved authority over a specific
subj ect matter, namel y, ganm ng. Testing the
sturdi ness of one or the other of these barriers in a
given case will require “a particularized inquiry into
the nature of the state, federal, and tribal interests
at stake.” \White Muntain Apache Tribe v. Bracker
448 U. S. 136, 145, 100 S. Ct. 2578, 65 L. Ed. 2d 665
(1980). We cannot undertake such an inquiry in the
abstract, and, thus, the jurisdictional status of the
settlement Jlands remains ill-defined in certain
respects. But that is the nature of litigation[.]

Id. at 705.2

The present case, therefore, is a challenge to the State’s
attenpt to exercise its residual “quantum of regulatory
authority” over the Settlenment Lands in the context of the
crimnal enforcement of its Cigarette Tax Schenme. Neither this

Court nor the court of appeals has confronted precisely the

2L One of the two “barriers” adverted to by the court as a
potential inpedinment to the exercise of the State’'s regul atory
authority was renmoved shortly after the court issued its
deci si on. “Congress, responding to Judge Coffin’s suggestion
[in his dissent in Narragansett Indian Tribe], anended the
Settlement Act to make clear that [the Gam ng Act] had not
preenpted its grant of state jurisdiction.” Narragansett |ndian
Tribe v. Nat’l Indian Gaming Commi n, 158 F.3d 1335, 1338 (D.C.
Cir. 1998). The so-called “Chafee Anendnent” to the Settl enent
Act, codified at 25 U S.C. 8§ 1708(b), survived an Equal
Protection-based challenge in Nat’'| Gami ng Commin. 1d. at 1342
(“The Chafee Amendnent . . . represents a rational exercise of
congressional authority to enforce the ternms of the original
agreenent by which the Narragansetts regained tribal |ands.”).
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guestion of the extent to which the State may encroach upon the
Tribe's Settlement Lands to enforce its crimnal | aws.
Li kewi se, the Suprenme Court has not issued definitive guidance

on this questions. See generally California v. Cabazon Band of

M ssion Indians, 480 U S. 202, 214-15, 107 S. Ct. 1083, 94 L.

Ed. 2d 244 (1987) (“CQur cases, however, have not established an
i nflexible per se rule precluding state jurisdiction over tribes
and tribal nenbers in the absence of express congressional
consent.”).?? However , wher e t here IS congr essi onal
aut horization regarding state crimnal jurisdiction, as thereis
here, there is little doubt about the matter. Section 1708 of
the Settl enent Act nakes clear that the tribal | ands are subject
to the “crimnal laws and jurisdiction” of the State. |If that

phrase is to have any neaning, it nust include the right of

2 |n footnote 17 of Cabazon Band, the Suprene Court
di scusses at length the special area of state taxation of Indian
tribes, and the need for explicit congressional authorization.
This is a topic to which, as noted above, the parties and the
am ci have devoted considerable effort, but which this Court

must decline to address. The issue of enforcement of the
crimnal provisions of the Cigarette Tax Scheme, while rel ated
to, is not the same as the inposition of the tax itself. It is

worth repeating that the alleged crimnal violation is the
hol di ng for sale of unstanped cigarettes, not the failure to pay
taxes on sales of those cigarettes. This may be a fine
distinction, but it is a relevant one neverthel ess. Therefore,
inthis witer’s view, the special treatnment which the Suprene
Court has reserved for direct taxation of tribes by states does
not apply to the crimnal enforcenment provisions of such |aws,
particul arly where, as here, the Court holds that the Cigarette
Tax is not a direct tax upon the Tri be.
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State law enforcenment officials to enter tribal property
pursuant to a validly issued search warrant to seize
cont raband. 23

Support for this conclusion is found in the fairly recent

case of Nevada v. Hicks, 533 U S. 353, 121 S. Ct. 2304, 150 L.

Ed. 2d 398 (2001). There, Justice Scalia offered the foll ow ng
gui dance on the circunstances in which a State may enforce its
laws on tribal |ands:

“When on-reservati on conduct involving only Indians is
at issue, state lawis generally inapplicable, for the
State’s regulatory interest is likely to be m nimal
and the federal interest in encouraging tribal self-
governnment is at its strongest.” Wen, however, state
interests outside the reservation are inplicated,
States may regulate the activities even of tribe
menbers on tribal |and, as exenplified in our decision
in [Colville] . . . . It is also well established in
our precedent that States have crimnal jurisdiction
over reservation Indians for crinmes commtted .
off the reservation. While it is not entirely clear
from our precedent whether the Ilast nentioned
authority entails the corollary right to enter a
reservation (i ncludi ng I ndi an-f ee | ands) for
enf orcenent purposes, several of our opinions point in

2 This Court notes that there are crimnal proceedings
presently pending in Rhode Island District Court related to the
events of July 14, 2003, and a recently filed civil action in
this Court alleging that l|aw enforcenment officers violated
tribal menmbers’ civil rights during the raid and the ensuing
arrests. The Court takes no position on the legality of the
process used to obtain the search warrant nor on the arrests of
tribal officials and nenmbers in connection with its execution.
Nor will it address the Tribe s procedural Due Process and
Supremacy Cl ause argunents as to the search warrant, since the
Conplaint contains no allegations wth respect to these
constitutional theories.
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that direction. In[Colville], we explicitly reserved

the question whether state officials could seize

cigarettes held for sale to nonnenbers in order to

recover the taxes due.
ld. at 362-63 (citations omtted). The crim nal enforcenent
provi sions controlling the sei zure of contraband cigarettes (see
R 1. Gen. Laws 88 44-20-35 through 44-20-38) are of the very
kind not addressed in Colville. VWile the Colville Court
expressly reserved judgnent on the question of whether state
officials could seize cigarettes held for sale ontribal land in
violation of a state cigarette tax schene,? this witer believes

that when the holdings of Colville and Hicks are read in

conjunction with the conferral of crimnal and civil (which

% The specific | anguage of Colville on this question is as
fol |l ows:

The State in fact seized shipments traveling to the
reservati ons from out-of-state whol esalers before being

enjoined from doing so by the District Court . . . . W
find that Washington's interest in enforcing its valid
taxes is sufficient to justify these seizures . . . . It is
significant that these seizures take place outside the
reservation, in locations where state power over Indian
affairs is considerably nore expansive than it is within
reservation boundaries . . . . Washington further contends

that it may enter onto the reservations, seize stocks of
cigarettes which are intended for sale to nonnmenbers, and
sell these stocks in order to obtain paynent of the taxes

due. However, this question, which obviously 1is
considerably different from the preceding one, is not
properly before us . . . . W therefore express no opinion

on the matter.
447 U.S. at 161-62 (citations omtted).

39



i ncludes regulatory) jurisdiction contained in section 1708, it
is beyond doubt that crimnal |aw enforcenent, including the
sei zure of contraband, on the Settlenment Lands is perm ssible.

The Tribe raises two fundanmental defenses to State
enforcement of its Cigarette Tax Scheme on the Snoke Shop,
neither of which is ultimtely persuasive, but which do nerit

di scussi on.

1. | ndi an Country
Plaintiff’s first line of defense against section 1708
i nvol ves the venerable concept of “Indian country,” defined by

statute as

(a) all land within the Ilimts of any Indian
reservation wunder the jurisdiction of the United
St ates Government, notwi t hstandi ng the i ssuance of any
patent, and, including rights-of-way running through
the reservation, (b) all dependent I|Indian communities
within the borders of the United States whether within
the woriginal or subsequently acquired territory
t hereof, and whether within or without the limts of
a state, and (c) all Indian allotnments, the Indian
titles to which have not been extingui shed, including
ri ghts-of-way runni ng through the sane.

18 U.S.C. § 1151(a).? *“Cenerally speaking, primary jurisdiction
over land that is Indian country rests wth the Federal

Governnment and the Indian tribe inhabiting it, and not with the

% “ITlhe Supreme Court has repeatedly stated that the
definition provided in section 1151 ‘applies to questions of
both crimnal and civil jurisdiction.’” Narr agansett | ndian
Tribe of Rhode Island v. Narragansett Elec. Co., 89 F.3d 908,
915 (1st Cir. 1996) (citing Cabazon Band, 480 U. S. at 208).
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States.” Alaska v. Native Village of Venetie Tribal Gov't, 522

U.S. 520, 527 n.1, 118 S. Ct. 948, 140 L. Ed. 2d 30 (1998).

The Tribe and its amcus supporters contend that the
Settlenment Lands are Indian country under subsection (a) of
section 1151, and that “[w] hile Rhode Island, as a result of the
Settlement Act, may have nore authority in Indian country than
sone other states, it is patently erroneous to assert that
Congress has relinquished superintendence over the [Settlenent
Lands].” ACLU Ami cus Curiae Reply Mem at 7; see PlI. Reply Mem
at 15 (“Nothing in the . . . Settlenent Act repeals, abrogates,
or ‘eclipses’ the applicability of federal |aw on the Settl ement
Lands.”).

The State counters that the Settlenment Act specifically
subj ects the Settlenent Lands to the jurisdiction of the State,
si mul taneously divesting (by inplication) the federal government
of all power over their superintendence. The State points not
only to section 1708, but also to 25 U S.C. § 1707(c), which
states that the federal governnment “shall have no further duties
or liabilities under this subchapter with respect to the Indian
Corporation or its successor, the State Corporation, or the

settlenment |ands[,]” once it has fulfilled its obligations under
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sections 1704, 1705, 1706, and 1707.2% “It is hard to i magine,”
argues the State, “an action that nore clearly denonstrates an
intent to relinquish federal superintendence than such a
conveyance.” Def. S.J. Mem at 7.

Hard to imagine or not, it is ultimtely not necessary to
deci de the point, and the Court declines to do so. Although it
istrue that “[f]ederal recognition and federal | and trusteeship
ordinarily have the effect of making tribal Jland ‘Indian

country’ subject to federal law, not state law,” Nat'l Indian

Gami ng Commi n, 158 F.3d at 1341, such is obviously not the case

here. Federal courts have found time and again that the State
continues to possess a “quantuni of jurisdictional power over
the Settlenment Lands, notw thstanding the inpact of federa

recognition. 1d. at 1342 (citing Narragansett Indian Tribe, 19

F.3d at 695 (“at every salient noment, the parties in interest
took pains to reaffirm section 1708[‘s grant of state
jurisdiction]”)). In other words, even if the Settl enment Lands
are Indian country as the Tribe contends (a concl usion on which
the Court takes no position), that fact alone would not

necessarily strip the State of power to enforce the Cigarette

% All of these sections relate to the acquisition by the
Secretary of the Interior of the Settlenent Lands and their
conveyance to the State Corporation.
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Tax Schene as to cigarettes sold at the Snoke Shop.?” Likew se,
a determ nation that the Settl enment Lands are not Indian country
woul d not inexorably conmpel the conclusion that the State may
enforce these |aws. As Judge Selya pointed out so presciently,
the Tribe's retained rights of sovereignty exist as a
counterwei ght to the jurisdictional power asserted by the State,
and issues, as they arise, nust be decided by the measurement
and bal anci ng of those rights in the specific factual context of
each case. Consequently, the question of whether the Settl ement
Lands are Indian country nmust be left for future litigation, or
clarification by Congress.

2. The “Tribe” / “Land” Distinction

The Tribe’s second contention is that section 1708 confers
no power to the State over the Tribe itself. From this, the
Tri be essentially concludes that the State is without authority
to enforce the Cigarette Tax against the Tri be because it is the
Tribe that is selling the cigarettes, not sinply Indians or non-
tribal menmbers using the | and.

In fact, the distinction between the State’s power over the

Settlenment Lands and its power over the Tribe itself is the

> This position is essentially conceded by the ACLU. |If
Rhode Island “may have nore authority in Indian country than
sone other states,” then it remains for this Court to determ ne
whet her that “nmore” is broad enough to enconpass the power to
enforce the Cigarette Tax.
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primary theme resoundi ng t hroughout the subm ssions of the Tribe
and its am cus supporters. See, e.qg., Pl. S.J. Mem at 22-29,
64-69; Pl. Reply Mem at 36-39; see also ACLU Ami cus Curiae Mem
at 8-10; Prof. Gavin Clarkson Am cus Curiae Mem at 15-16. And
it is in the consideration of this argunent that the Court

conducts the “particularizedinquiry” called for in Narragansett

| ndi an Tri be, balancing the Tribe’s clai mof soverei gnty agai nst

the interests of the State. 19 F.3d at 705 (citing Wiite

Mount ai n Apache Tribe v. Bracker, 448 U. S. 136, 145, 100 S. Ct.

2578, 65 L. Ed. 2d 665 (1980)).

The Tribe relies heavily on Maynard v. Narragansett |ndi an

Tribe, 798 F. Supp. 94 (D.R 1. 1992), aff’'d, 984 F.2d 14 (1st
Cir. 1993). Maynard involved a claim by a private |andowner
whose | and abutted the Settlenment Lands against the Tribe for
al | eged harassnent of the |andowner’s invitees. Plaintiff
Maynard argued that the Tribe had waived its sovereign inmunity
from suit by agreeing to the condition in the JMOU that
eventually resulted in section 1708. Seni or Judge Pettine
di sagr eed:
Jurisdiction over tribal |ands sinply does not confer
jurisdiction over the tribe itself . . . . [I]t is
clear that 8 1708 does not waive or abrogate the
Tribe s sovereign imunity. Any waiver or abrogation

of sovereign immunity nust be expressly and clearly
stated; 8 1708 does not contain such a waiver.
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798 F. Supp. at 97-98 (footnote omtted). In affirm ng the
dism ssal, the First Circuit held that “[t]he Tribe s surrender
of its right to sue for non-settlenment |ands neither says nor
implies anything about a surrender of its sovereign inmunity
from suit relating to its territorial or extraterritoria

actions.” 984 F.2d at 16. Mynard, therefore, stands for the
now w dely accepted proposition that section 1708 is not a
wai ver or abrogation of the Tribe's sovereign immunity from
sui t. Since it is the Tribe which brought this action (and
since the State’s Conplaint has been dism ssed for want of
jurisdiction), the Court is not asked to infer anything wth
respect to a waiver of sovereign imunity fromsuit; that issue

is not before the Court. See McCl endon v. United States, 885

F.2d 627, 630 (9" Cir. 1989) (“Initiation of a Ilawsuit
necessarily establishes consent to the court’s adjudication of
the merits of that particular controversy.”).

But the Tribe seeks to ascribe to Maynard a nmore far-
reachi ng proposition that section 1708 is wholly i napplicable to

any situation in which tribal sovereign immunity is asserted as

a defense. This Court cannot agree wth this sweeping
i nterpretation. In fact, the Maynard district court did not
endorse the argunent advocated by counsel for the Tribe -- that

the Tribe, by virtue of its status as a sovereign political
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entity, may engage in virtually any activity it pleases and may
do so with inpunity, unaffected by the laws of any other
sovereign, so long as it labels the activity “tribal.” Senior
Judge Pettine put it this way:

Section 1708 purports to give the state jurisdiction

over settlenment |ands. The paraneters of this
jurisdictional grant are vague; the Tri be believes the
entire section is noot. However, an exanple may be

hel pful. While the Court holds that § 1708 does not

give jurisdiction over the Tribe qua tribe, it is fair

to say that the state would have jurisdiction over a

murder commtted on Indian (settlenent) | and.
798 F. Supp. at 97 n.3. Thus, under Judge Pettine's analysis,
when the Tribe acts “qua Tribe,” that is, as the politica
entity responsible for governing the Narragansetts, it is not
subject to the State’s civil and crimnal |aws and jurisdiction.

This, of course, is sensible because “Indian tribes are
“distinct, independent political comunities, retaining their

original natural rights in matters of |ocal governance.”

Narragansett Indian Tribe, 19 F.3d at 701 (citing Santa Clara

Puebl o, 436 U.S. at 55 (quoting Worcester v. Georgia, 31 U S. (6

Pett.) 515, 559, 8 L. Ed. 483 (1832)) (enphasis supplied)).
These retained rights of sovereignty in mtters of |[|oca
governance “include[] the power of Indians to make and enforce
their own substantive lawin internal matters, including matters

such as menbership rules, inheritance rules, and the regul ation
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of donestic relations.” 1d. And the Tribe s retained rights of
sovereignty conprise a host of other governmental and politica
powers far too numerous to list here, all of which relate
directly to “the regulation by [the Tribe] of [its] own donestic
affairs [and] the nmai ntenance of order and peace anong [its] own
menbers by the adm nistration of [its] own |aws and custons.”

Ex Parte Crow Dog, 109 U.S. 556, 568, 3 S. Ct. 396, 27 L. Ed.

1030 (1883); see also Hicks, 533 U.S. at 361 (Indian sovereignty

involves “the principle that Indians have the right to nake
their own l|laws and be governed by then); Felix S. Cohen,

Handbook of Federal Indian Law 122 (1988) (“Indian self-

government, the decided cases hold, includes the power of an
| ndian tri be to adopt and operate under a form of government of
the 1ndians’ choosing, to define <conditions of tribal
menbership, to regulate donestic relations of menmbers, to
prescribe rules of inheritance, to levy taxes, to regulate
property within the jurisdiction of the tribe, to control the
conduct of nmenbers by nmunicipal |egislation, and to adm nister
justice.”).

So it is not unreasonable to conclude that the power of the
State to enforce its crimnal laws on tribal land is not w thout
sone limtation or boundary, by virtue of the Tribe's retained

rights of sovereignty. There may possibly be situations in
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which the State’'s <crimnal regulatory enforcenent powers
encroach on matters directly inpacting the Tribe’'s sovereignty.
But, having all uded above to the broad range of activities that
are widely believed to fall within the classification “matter of
| ocal governance,” that phrase is not, as the Tribe would have
it, a nmeaningless relativism It is folly to suggest (as the
Tri be does) that a “matter of |ocal governance” enconpasses
every conceivable act to which the stanmp “Tribe-approved” is
affi xed. Rather, case by case, the “sturdiness” of the Tribe's
retained sovereignty is (and, no doubt, will continue to be)

perpetually re-tested and balanced against the particular

jurisdictional power asserted by the State -- “that is the
nature of litigation.” Narragansett |Indian Tribe, 19 F.3d at
705.

In this litigation, the narrow i ssue is whether the Tribe
may operate a retail cigarette store without conplying with the
applicable state tax |aws and without fear of enforcement of
these laws. It seeks a declaration that it may conduct this and

any other retail operation? unsaddl ed by the yoke of enforcenent

2 Al t hough the Tribe requests a declaration with respect to
the retail sale of “any other products this Court deens just,”
this Court declines the invitation to address any activity other

than the one presented in this case —- the retail sale of
cigarettes at the Snoke Shop. To delve into other retail
activities would likely constitute a “gratuitous exploration of
uncharted constitutional terrain.” El D a, 963 F.2d at 494.
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of the State’s tax |laws and regul ations. But the Tribe cannot
avoid enforcenent of the |law nerely by asserting categorically
that the decision to engage in the activity was made by the
tribal governnment. Operating a for-profit business enterprise,
such as the Snoke Shop, may well be a lucrative source of
revenue for the Tribe, and nothing said here should be construed
as disparaging the Tribe's right to engage in activities which
devel op and inprove its econom c weal. The question, however,
is whether the activity in which the Tribe is engaged (in this
case, the retail sale of cigarettes) is one that fundanmentally
sounds in core sovereign functions of the Tribe, and if so,
whet her the obligation inposed by the State, via the Cigarette
Tax Schenme and the crimnal jurisdiction as to the Settl enment
Lands vested by section 1708, inproperly inpinges upon the

Tribe’'s retai ned sovereignty. 2°

2|t is possible to infer fromthe Tribe s subm ssions the
alternative argunent that section 1708 applies only to the
Settlenment Lands thenselves, but not to persons acting on the
Settl enent Lands. This position, if indeed it is espoused, is
nonsensi cal . The Settlenent Lands cannot be prosecuted for
violating the State’'s I|aw against nmurder, or sued for
di scrim nating agai nst an enpl oyee on the basis of sex, or made
to conply with zoning ordi nances. If section 1708 is to have
any neaning, it nmust apply (or not) to persons acting or present
upon the Settlenment Lands. Cf. Narragansett Indian Tribe, 19
F.3d at 705 (“The crucial questions which nust yet be answered
principally deal with the nature of the regulable activities
which may — or may not —- be subject to state control, e.qg.
zoning, traffic control, advertising, |odging.”).
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Akins v. Penobscot Nation, 130 F.3d 482 (1st Cir. 1997)
provi des a useful framework for answering this question in this
and future cases. In Akins, the First Circuit considered the
definition and scope of the phrase “internal tribal matters,” as
used in the Maine state act inplenmenting the federal Maine
I ndi an Clainms Settlenent Act of 1980 (“Maine Settlement Act”). 30
The specific |anguage of the Maine inmplenenting act made the
Penobscot Nation subject “to all the duties, obligations,
liabilities and limtations of a nmunicipality . . . provided,
however, that internal tribal matters . . . shall not be subject
to regulation by the State.” 1d. at 485 (citing Me. Rev. Stat.
Ann. tit. 30, 8 6206(1)). Plaintiff Akins, an Al abama resident
and nenber of the Penobscot Nation, sued the Nation over its
policy of prohibiting anyone from obtaining “stunmpage,” or
| ogging, permts who was not both a Nation menmber and Maine
resi dent. Id. at 483-84. Because the Mine Settlenent Act
provided that “the Nation is subject to the |aws of Miine,” the
question for the First Circuit was whether the issuance of

stunpage permts was an “internal tribal matter.” “ Put

% The Maine Indian Clains Settlement Act, whose history is
recounted in Akins, had its genesis in clains by nenbers of
various Indian tribes to ancestral |lands | ocated in Maine. 130
F.3d at 484. As in Rhode Island, the tribes and Maine
negotiated a settlenment which was codified under Maine and
federal | aw.
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differently, the Nation in certain capacities functions as a
muni cipality of Maine and is reachable under state and federal
law in that capacity, but when it functions as a tribe as to
internal tribal mtters, it is not.” Ild. at 485 (enphasis
suppl i ed).

The court turned first to the Maine state inplenenting
statute, which provided a non-exclusive list of “internal tribal
matters. "3 None of the “exenplars” listed, including “triba
governnment,” properly enconpassed the stunpage permt policy.
The First Circuit noted, as this witer has above, that nerely
because “a tribe attenpts to govern a matter does not render it
an internal tribal matter.” 1d. at 486. More is required to
envel op an activity in the shroud of tribal sovereign inmmunity.

To resolve the matter, the court set out a five-factor test
designed to gauge whether a particular activity could be
considered an “internal tribal matter,” Jleading to the
conclusion that the stunpage policy so qualified:

First, and forenost, the policy purports to regulate

only nmenbers of the tribe, as only tribal nmenbers nmay

even apply for permts. The interests of non-nenbers
are not at issue . . . . Second, the policy has to do

% These were “menbership in the respective tribe or nation,
the right to reside within the respective Indian territories,
tri bal organization, tribal government, tribal elections and the
use or disposition of settlenent fund incone.” Id. at 486
(citing Me. Rev. Stat. Ann. tit. 30, 8§ 6206(1)).
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with the commercial wuse of I|ands acquired by the
Nation with the federal funds it received for this
purpose as part of the settlenment agreement

Third, the policy concerns the harvesting of a natural
resource fromthat |land; and permt fees benefit the
Penobscot Nati on. The control of the permtting
process operates as a control over the growth, health,
and reapi ng of that resource. Fourth, the policy, at
|l east on its face, does not inplicate or inpair any
interest of the state of Mine. Fifth, it 1is
consistent with prior | egal understandings to viewthe
i ssuance of stunpage permts as an internal tribal
matter.

ld. at 486-87. The First Circuit supported the factors it had
sel ected by observing that the stunpage policy
is not a dispute between Mai ne and the Nation over the
attempted enforcement of Maine’'s laws . . . . This is
i nstead a question of allocation of jurisdiction anong
different fora and allocation of substantive law to a
di spute between tribal nmenbers where neither the
Congress nor the Maine Legislature has expressed a
particul ar interest.
|d. at 487-88.
The operation of the Snoke Shop, when measured agai nst the
Aki ns factors, conpels a different conclusion. Wile it is true
t hat the Snoke Shop is on tribal land, and its revenues support
the Tribe, in virtually every other aspect the Smoke Shop fails
the Akins test. The interests of tribal non-menbers (e.qg., the
great majority of Snoke Shop custoners who seek to avoid the
Cigarette Tax, as well as the general citizenry of Rhode I sl and)

are directly affected by the Tribe s decision not to conply with

the Cigarette Tax Schene. Cigarette buyers avoid taxes that
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t hey owe; and the general public picks up the tab for |ost state
revenue in the formof higher taxes. The Snoke Shop is also in
no way especially connected with the “commercial use of” the
Settl ement Lands thensel ves, 32 or the regul ati on of harvesting of
any natural resource on those lands. And it need hardly be said
that this case directly affects (or “inplicates or inpairs”) the
interests of the state of Rhode Island. By Akins' standards,
therefore, the operation of the Snoke Shop w thout question
woul d not be considered an “internal tribal matter” under the
Mai ne Settl ement Act.

At oral argunent, counsel for the Tribe attenpted to
di stinguish and isol ate Akins on the ground that the history and
| anguage of the Maine Settlenent Act is unique. It is true that
the Maine Settlenment Act contains detailed and extensive
instructions on the limts of jurisdictional authority that nay
be exercised, respectively, by the governnents of the United
States, Maine, and the several subject Indian tribes. See 25
US C 8§ 1725(a)-(i). And it is also true that the scope of

what properly may be categorized as an “internal tribal matter”

2 Although it may be true that the Snoke Shop is a
commercial enterprise situated on Settlenment Lands, there is no
particul ar nexus (as there was in Akins) between the operation
of the Snoke Shop and the subject lands. Cf. id. at 487 (“The
policy regulates the very land that defines the territory of the
Nati on, and so appears to be a ‘tribal’ matter.”).
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may or nmay not be co-extensive with the classification “retained
ri ght of sovereignty.” However, irrespective both of the Mine
Settl enent Act’s uniqueness, and of the possible subtleties in
meani ng di stingui shing the phrases “internal tribal matter” and
“retained right of sovereignty,”2 the Akins factors provide
val uabl e direction to courts seeking to draw the |ine between
soverei gn and non-sovereign activities. At stake in this case

is not the alleged right of the Tribe to govern its own nenbers,

but rather the alleged right to provide a tax w ndfall to
cigarette consuners at the State's expense. It is not a close
call. 1f, as has already been held, the jurisdictional grant to

the State over the Settlenment Lands vested by section 1708 is

“rather broad,” Narragansett |ndian Tribe, 19 F.3d at 701, it

surely reaches the Tribe' s unlawful attenpt to offer consuners
a means to bypass the Cigarette Tax whi ch woul d not ot herw se be
available to them off of the Settlenment Lands.

I n sum whether a “retained right of sovereignty,” as used
in the context of Indian |aw and as applied in this case, nmay

shield a particular activity fromthe enforcenent of State |aw,

¥ In fact, this Court does not believe that there is a
significant difference between these concepts. In Akins, the
Penobscot Nation supported its interpretation of *“internal
tribal mtters” by contending that it should be free to
“exercise its residual sovereignty” to further its economc
i nterests. 130 F. 3d at 487. That is essentially the Tribe's
position here.
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cones down to this: whether the persons affected by the
particular activity in which a tribe is engaged are tribal
menbers; and whether the activity nmay properly be described as
“governnental” in nature (i.e. when the Tribe acts “qua Tribe”).
The Tribe's decision to operate the Snoke Shop, wthout
conplying with the Cigarette Tax Schene’s obligations wth
respect to acquiring and affixing tax stanps, fails to satisfy
either criterion. This activity (1) directly and primarily
affects non-nenbers, and (2) is not inherently governnental or
political in nature, for all of the reasons discussed
previ ously. Operating the Snoke Shop while avoiding the
obligations inposed by the State’s Cigarette Tax is not a right
of sovereignty retained by the Tri be, and the State consequently
may enforce the Cigarette Tax by Jlawful entry onto the

Settl ement Lands and seizure of contraband cigarettes. 3

% 1t is possible (and perhaps worthwhile) to engage in a
debat e about whether |ess intrusive neans were available to the
State to enforce its tax scheme, nmeans which would have been
nore respectful of the Tribe' s sovereignty. For exanple, it is
possi bl e that the cigarettes could have been seized before they
entered tribal land, as in Colville; or, perhaps, the State
coul d have sought enforcenment through a civil action in |ieu of
i nvadi ng the Settl ement Lands and sei zing the contraband. While
this debate may indeed be a legitimate and necessary one, this
witer is of the view that inposition of a “less intrusive
means” test is unwarranted under the facts presented by this
case. This is not to say, however, that in sone context or set
of facts yet to be tested, the State’'s authority to conduct
i nvasi ve raids upon tribal Iand m ght not be so circunscri bed by
this Court. In other words, nothing in this opinion should be
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| V. Concl usion

For the foregoing reasons, the State’'s Conplaint is
di sm ssed and remanded to Washi ngton County Superior Court for
| ack of subject matter jurisdiction. As to the federal action,
Plaintiff’s Mtion for Summary Judgnent is DENED, and
Def endant s’ Mot i on for Summary Judgnent IS GRANTED
Furt hernore, the Court makes the follow ng declarations: (1)
the |l egal incidence of the State’'s Cigarette Tax falls on the
consunmer, and not the Tribe; (2) the State did not violate
federal |l aw or the Tribe' s sovereign rights when it enforced its
crimnal statutes by executing a search warrant, and making
arrests pursuant to that warrant, on tribal land; and (3) the
Tribe nmust conply with the Cigarette Tax if it wshes to
continue to sell cigarette products on the Settl enent Lands.

I T 1S SO ORDERED

WIilliamE. Smth
United States District Judge

Dat e:

read to suggest that the State's ability to enter upon tribal
land to enforce its crimnal/regulatory laws is linmtless, or
that State authorities may act with inpunity. It is not; and
t hey may not.
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